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chris@fabricae.org

From: Portman, Penny
Sent: Wednesday, March 4, 2015 9:41 AM
To: Henige, Chris; Telfer, Richard J
Cc: Paige Reed; Portman, Penny
Subject: Meeting

Dear Dr. Henige and Dr. Telfer 
 
I want to inform the two of you that Paige Reed, Senior System Legal Counsel, UW System will be accompanying me to 
the 16 March 2015 pre-hearing meeting as the legal representative of the Hearing Committee. 
 
Sincerely 
 
Dr. Portman 
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Henige, Chris

From: Henige, Chris
Sent: Thursday, March 05, 2015 5:30 PM
To: Portman, Penny; Telfer, Richard J; Munro, David L
Cc: Paige Reed
Subject: RE: Meeting

Dr. Portman; 
 
I have included Dr. Munro as Faculty Senate Chair presumably charged with oversight of your committee.  
 
Your response is entirely without merit.  
 
UWW VI A 3 d (1) (b) iv:  “The faculty member has the right to retain legal counsel; however, see VI, A, 4, b, (4), (b), iii); 
VI, A, 4, b, (7), (a), iii) and VI, A, 4, a, (2), (c) of these rules;” 
 
UWW VI, A, 4, b, (4), (b), iii): “iii) the name of an advocate (however, if the faculty member chooses to be represented by 
an attorney, then the Chancellor and panel also may be represented by separate legal counsel, [see VI, A, 4, a, (2), (c) of 
these rules]);” 
 
UWW VI, A, 4, b, (7), (a), iii): “iii) name of advocate (however, if the faculty member chooses to be represented by an 
attorney, then the Chancellor and the panel also may be represented by separate legal counsel [see VI, A, 4, a, (2), (c) of 
these rules]),” 
 
UWW VI, A, 4, a, (2), (c): “the Faculty Senate Chair shall inform the panel of its right to legal counsel at the university’s 
expense if the faculty member chooses to be represented by an attorney. Such counsel shall help the panel conduct 
impartial, complete, and comprehensive proceedings. In addition, counsel may advise the panel in writing the rationale 
for its findings and recommendation.” 
 
Every mention of legal counsel in the Personnel Rules unambiguously states “if”. How can the middle two rules above be 
interpreted in any other way than to indicate that the Chancellor and panel have no right to legal counsel unless the 
faculty member retains it? Why include the “however” at all if they can do it anyway? And how are clear “if‐then” 
statements in any way ambiguous? 
 
Nowhere is it stated that the Chancellor or the Panel may engage legal counsel unless the faculty member has done the 
same. If the intent was to do so, why not just state “everyone party to the proceedings is entitled to legal counsel”? The 
intent and language of these rules is plain: it is not fair for the institution to use its internal and therefore essentially free 
legal resources against a faculty member who may not have the resources to engage counsel themselves. To do so 
unfairly disadvantages the faculty member, and these rules have clearly been crafted to protect the faculty member 
from such abuses.  
 
It is noteworthy that during this entire process both the Chancellor and the hearing panel have gone out of their way to 
avoid the black‐letter language of the Personnel Rules in favor of spurious interpretations and excuses from compliance 
which in all cases have favored the plaintiff. I have become gravely concerned that the panel assigned to the hearing is 
not sufficiently impartial or in fact conversant in the Personnel Rules to effectively and impartially adjudicate my case.  
 
Dr. Henige 
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From: Portman, Penny  
Sent: Thursday, March 05, 2015 9:16 AM 
To: Henige, Chris; Telfer, Richard J 
Cc: Paige Reed; Portman, Penny 
Subject: RE: Meeting 
 
Dear Dr. Henige 
 
Thank you for your email of March 4, 2015  in which you allege that the Hearing Committee has violated your procedural 
rights under UWW  VI in regard to its intent to utilize the assistance of the Office of General Counsel for procedural 
matters during this process. 
 
As the policies provide, you have a right to legal counsel during these proceedings.  Even though the subsections noted 
in your email do state that legal counsel would only be sought by the hearing committee if you choose to be 
represented by an attorney, there is nothing that prohibits the use of legal counsel by the Hearing Committee to assist it 
in these types of internal administrative proceedings.  In fact the Hearing Committee sought the advice of legal counsel 
to make sure that procedurally we protected all of the parties in the process. Therefore, your objection is noted, but the 
charge will not be dismissed.  Ms. Reed will not be directly involved in handling the hearing as that is the role of the 
Hearing Committee.  Rather, her role will be to indirectly advise the Hearing Committee members on procedural 
matters.  She will be present at the pre‐hearing meeting and the hearing for this sole purpose. 
 
Dr. Penny Portman 
 

From: Henige, Chris  
Sent: Wednesday, March 04, 2015 10:45 AM 
To: Portman, Penny; Telfer, Richard J 
Cc: Paige Reed 
Subject: RE: Meeting 
 
Dr. Portman; 
 
UWW VI A 4 a (2) (c) states: 
 

(c) the Faculty Senate Chair shall inform the panel of its right to legal counsel at the university’s expense if the 
faculty member chooses to be represented by an attorney. Such counsel shall help the panel conduct impartial, 
complete, and comprehensive proceedings. In addition, counsel may advise the panel in writing the rationale for 
its findings and recommendation.  

 
UWW VI A 4 b (7) (a) iii) confirms this: 
 

iii) name of advocate (however, if the faculty member chooses to be represented by an attorney, then the 
Chancellor and the panel also may be represented by separate legal counsel [see VI, A, 4, a, (2), (c) of these 
rules]),.. 

 
The rules are clear, the panel is only entitled to legal counsel “if” I choose to be represented by legal counsel. I have 
already indicated that I have and will not, and in violation of UWW VI A 1 it is patently unfair and unjust that the panel 
should engage legal counsel if I have not.  
 
So far the Chancellor has violated my right to “timely handling” by failing to meet the “5 calendar day” deadline 
mandated in UWW VI A 3 f (3) by responding to it nine (9) days afterward. Surely this would not be acceptable in a court 
of law (“the State could not file charges before the statute of limitations ran out because the DA was on vacation…”) The 
panel has determined that despite the fact that the Chancellor is attempting to deprive me of a month’s income, roughly 
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$6000, and despite the fact that UWW VI A 4 b (7) does not require that any procedural errors be “significant”, this error 
was determined to not “rise to the level of ‘significant’”. The panel’s argument that the statement in UWW VI A 4 b (7) is 
“an extension of the initial sentence” will not stand up to legal scrutiny. This is why in the Wisconsin State Statutes, (for 
example 947.0125 cited by one of the complainants), language such as “With intent to harass” or “with intent to 
frighten” are repeated over and over again. I cannot and will not be held liable for the poor crafting of the language in 
the Personnel Rules. It is the obligation of the panel to follow those rules, regardless of their ambiguity, to the letter. 
 
Furthermore, the copying of your email to me included below to UW System Legal Counsel Paige Reed constitutes the 
engagement of legal counsel. Now the panel has violated my rights by engaging legal counsel to which they are not 
entitled under the rules.  
 
According to UWS 2.02: 
 

Rules and procedures developed pursuant to chs. UWS 3, 4, 5, 6, 7, and 8 by the faculty of each institution shall 
be forwarded by the chancellor to the president and by the president to the board for its approval prior to their 
taking effect. Such policies and procedures, unless disapproved or altered by the regents, shall be in force and 
effect as rules of the regents. 

 
Therefore, the failure of the Chancellor and panel to comply with the explicit letter of the Personnel Rules constitutes a 
violation of the “rules of the regents.”  
 
In contradiction to UWW VI A 1 b, the panel and the Chancellor, as representatives of the institution, have denied me 
both the presumption of innocence and the preservation of my rights. The complainants have a right to file a valid 
complaint, the Chancellor has a right to press a charge resulting from that complaint. I have a right to insure that both 
are done in strict compliance with the language of the Personnel Rules. This last has been denied me. 
 
Unless the charge is dismissed immediately as required by the letter of the Personnel Rules, the continuing violation of 
my rights in this matter will leave me no choice but to pursue legal action against the panel, the Chancellor, and the 
institution. 
 
Dr. Henige 
 
 

From: Portman, Penny  
Sent: Wednesday, March 04, 2015 8:41 AM 
To: Henige, Chris; Telfer, Richard J 
Cc: Paige Reed; Portman, Penny 
Subject: Meeting 
 
Dear Dr. Henige and Dr. Telfer 
 
I want to inform the two of you that Paige Reed, Senior System Legal Counsel, UW System will be accompanying me to 
the 16 March 2015 pre‐hearing meeting as the legal representative of the Hearing Committee. 
 
Sincerely 
 
Dr. Portman 
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chris@fabricae.org

From: Portman, Penny
Sent: Tuesday, March 10, 2015 2:38 PM
To: Henige, Chris
Cc: Telfer, Richard J; Paige Reed; Portman, Penny
Subject: RE: Meeting

Dear Dr. Henige 
 
I acknowledge the receipt of the email dated Thursday March 5th 2015 and acknowledge your concerns.  The decision 
not to dismiss the charge from Chancellor Telfer remains the same.  The case will not be dismissed.  The use of legal 
counsel for procedural/administrative purposes helps to assure that correct procedures are followed and, thereby, 
protects all parties.  The use of legal counsel does not impact your case, limit your rights, or alter any of the procedural 
protections for you under the rules.  If you have concerns relating to the committee’s impartiality, then you may raise 
those concerns during the pre-hearing meeting with grounds as to why you believe such in the case. 
 
Dr. Penny Portman, Chair 
 

From: Henige, Chris  
Sent: Friday, March 06, 2015 9:16 AM 
To: Portman, Penny; Telfer, Richard J 
Cc: Paige Reed 
Subject: RE: Meeting 
 
Dr. Portman; 
 
I request that a hard copy of this determination, signed by each member of the Hearing Panel, be sent to me at my 
home address, which you already have. 
 
Dr. Henige 
 

From: Portman, Penny  
Sent: Thursday, March 05, 2015 9:16 AM 
To: Henige, Chris; Telfer, Richard J 
Cc: Paige Reed; Portman, Penny 
Subject: RE: Meeting 
 
Dear Dr. Henige 
 
Thank you for your email of March 4, 2015  in which you allege that the Hearing Committee has violated your 
procedural rights under UWW  VI in regard to its intent to utilize the assistance of the Office of General Counsel for 
procedural matters during this process. 
 
As the policies provide, you have a right to legal counsel during these proceedings.  Even though the subsections noted 
in your email do state that legal counsel would only be sought by the hearing committee if you choose to be 
represented by an attorney, there is nothing that prohibits the use of legal counsel by the Hearing Committee to assist it 
in these types of internal administrative proceedings.  In fact the Hearing Committee sought the advice of legal counsel 
to make sure that procedurally we protected all of the parties in the process. Therefore, your objection is noted, but the 
charge will not be dismissed.  Ms. Reed will not be directly involved in handling the hearing as that is the role of the 
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Hearing Committee.  Rather, her role will be to indirectly advise the Hearing Committee members on procedural 
matters.  She will be present at the pre-hearing meeting and the hearing for this sole purpose. 
 
Dr. Penny Portman 
 

From: Henige, Chris  
Sent: Wednesday, March 04, 2015 10:45 AM 
To: Portman, Penny; Telfer, Richard J 
Cc: Paige Reed 
Subject: RE: Meeting 
 
Dr. Portman; 
 
UWW VI A 4 a (2) (c) states: 
 

(c) the Faculty Senate Chair shall inform the panel of its right to legal counsel at the university’s expense if the 
faculty member chooses to be represented by an attorney. Such counsel shall help the panel conduct impartial, 
complete, and comprehensive proceedings. In addition, counsel may advise the panel in writing the rationale 
for its findings and recommendation.  

 
UWW VI A 4 b (7) (a) iii) confirms this: 
 

iii) name of advocate (however, if the faculty member chooses to be represented by an attorney, then the 
Chancellor and the panel also may be represented by separate legal counsel [see VI, A, 4, a, (2), (c) of these 
rules]),.. 

 
The rules are clear, the panel is only entitled to legal counsel “if” I choose to be represented by legal counsel. I have 
already indicated that I have and will not, and in violation of UWW VI A 1 it is patently unfair and unjust that the panel 
should engage legal counsel if I have not.  
 
So far the Chancellor has violated my right to “timely handling” by failing to meet the “5 calendar day” deadline 
mandated in UWW VI A 3 f (3) by responding to it nine (9) days afterward. Surely this would not be acceptable in a court 
of law (“the State could not file charges before the statute of limitations ran out because the DA was on vacation…”) 
The panel has determined that despite the fact that the Chancellor is attempting to deprive me of a month’s income, 
roughly $6000, and despite the fact that UWW VI A 4 b (7) does not require that any procedural errors be “significant”, 
this error was determined to not “rise to the level of ‘significant’”. The panel’s argument that the statement in UWW VI 
A 4 b (7) is “an extension of the initial sentence” will not stand up to legal scrutiny. This is why in the Wisconsin State 
Statutes, (for example 947.0125 cited by one of the complainants), language such as “With intent to harass” or “with 
intent to frighten” are repeated over and over again. I cannot and will not be held liable for the poor crafting of the 
language in the Personnel Rules. It is the obligation of the panel to follow those rules, regardless of their ambiguity, to 
the letter. 
 
Furthermore, the copying of your email to me included below to UW System Legal Counsel Paige Reed constitutes the 
engagement of legal counsel. Now the panel has violated my rights by engaging legal counsel to which they are not 
entitled under the rules.  
 
According to UWS 2.02: 
 

Rules and procedures developed pursuant to chs. UWS 3, 4, 5, 6, 7, and 8 by the faculty of each institution shall 
be forwarded by the chancellor to the president and by the president to the board for its approval prior to their 
taking effect. Such policies and procedures, unless disapproved or altered by the regents, shall be in force and 
effect as rules of the regents. 
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Therefore, the failure of the Chancellor and panel to comply with the explicit letter of the Personnel Rules constitutes a 
violation of the “rules of the regents.”  
 
In contradiction to UWW VI A 1 b, the panel and the Chancellor, as representatives of the institution, have denied me 
both the presumption of innocence and the preservation of my rights. The complainants have a right to file a valid 
complaint, the Chancellor has a right to press a charge resulting from that complaint. I have a right to insure that both 
are done in strict compliance with the language of the Personnel Rules. This last has been denied me. 
 
Unless the charge is dismissed immediately as required by the letter of the Personnel Rules, the continuing violation of 
my rights in this matter will leave me no choice but to pursue legal action against the panel, the Chancellor, and the 
institution. 
 
Dr. Henige 
 
 

From: Portman, Penny  
Sent: Wednesday, March 04, 2015 8:41 AM 
To: Henige, Chris; Telfer, Richard J 
Cc: Paige Reed; Portman, Penny 
Subject: Meeting 
 
Dear Dr. Henige and Dr. Telfer 
 
I want to inform the two of you that Paige Reed, Senior System Legal Counsel, UW System will be accompanying me to 
the 16 March 2015 pre-hearing meeting as the legal representative of the Hearing Committee. 
 
Sincerely 
 
Dr. Portman 
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chris@fabricae.org

From: Portman, Penny
Sent: Friday, March 13, 2015 3:54 PM
To: Henige, Chris
Cc: Telfer, Richard J; Portman, Penny; Paige Reed
Subject: RE: Pre-hearing date

Dr. Henige 
 
At this time none of the items listed on the agenda previously sent on March 2, 2015 have been decided.  The intent of 
the pre-hearing meeting is to do so with all parties present.  You can bring up your objection to the request for a 
summary statement at that time. 
 
Please note that having a pre-hearing meeting is not described in UWW Chapter 6 and may or may not be a normal 
process for complaints but it seems a reasonable way to work together. 
 
Dr. Portman, Chair 
 

From: Henige, Chris  
Sent: Thursday, March 12, 2015 1:33 PM 
To: Portman, Penny 
Cc: Telfer, Richard J 
Subject: RE: Pre-hearing date 
 
Dr. Portman; 
 
This is not a normal process for complaints, or at least it is not described in the rules, so please forgive me if I’m not fully 
grasping what you propose.  
 
I would have thought that the scope of the hearing was limited to the scope of the charges and of the complaints and 
their evidence. I’m not interested in betraying my defense by providing a summary of it, and as there are several 
charges and a good deal of evidence to counter, a few sentences isn’t going to do much to clarify what I think I need to 
address in order to defend myself.  
 
I’m concerned that an hour apiece will not be sufficient for either of us in this respect. And I would not want to do 
disservice to the Chancellor’s presentation of his case or to my defense by putting time constraints on them that may 
damage both of our abilities to make our cases in a complete, fair and just manner. We can discuss this on Monday. 
 
Dr. Henige 
 
 

From: Portman, Penny  
Sent: Thursday, March 12, 2015 1:10 PM 
To: Henige, Chris; Telfer, Richard J 
Cc: Portman, Penny 
Subject: RE: Pre-hearing date 
 
Dr Henige 
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The intent of the one sentence (which could be two or three) is for the parties to clearly articulate and understand the 
perimeters of the hearing.  
 
Penny 
 

From: Henige, Chris  
Sent: Wednesday, March 11, 2015 10:44 PM 
To: Portman, Penny; Telfer, Richard J 
Subject: RE: Pre-hearing date 
 
Dr. Portman; 
 
I’m still unclear on your last request – “a one sentence summary of the issue(s) to be considered”. What “issue(s)”? 
 
Dr. Henige 
 

From: Portman, Penny  
Sent: Tuesday, March 03, 2015 9:13 AM 
To: Henige, Chris; Telfer, Richard J 
Cc: Portman, Penny 
Subject: RE: Pre-hearing date 
 
Dr Henige 
 
Thank you for your questions….we will discuss all on the 16th including the timing of the witness presentations and 
timing for cross-examinations and the format for the documents delivery.  You are asked to bring a one sentence 
summary of the issue(s) to be considered.  See you then   
 
Dr Portman 

From: Henige, Chris  
Sent: Monday, March 02, 2015 4:03 PM 
To: Portman, Penny; Telfer, Richard J 
Subject: RE: Pre-hearing date 
 
Dr. Portman; 
 
Can the additional documents in item b) be in digital form? 
 
Concerning item d), your earlier communication suggested that all of the Chancellor’s witnesses would testify in the first 
hour, after which I would be permitted to cross-examine in the second hour. This places me at a distinct disadvantage, 
having to keep track of all testimony before being able to rebut any of it. Would it not be more practical and fair to 
allow me to cross-examine each witness after each has testified? This can be discussed at your proposed meeting but I 
want it to be out there for consideration. 
 
And for item e), is this not all contained in the complaints and their attachments? And if we provide such a synopsis, 
would we be limited to addressing only those issues during the hearing? Also, one sentence total, or one sentence per 
issue? (as the Chancellor’s charge contains more than one and these each require rebuttal.) 
 
Dr. Henige 
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From: Portman, Penny  
Sent: Monday, March 02, 2015 3:23 PM 
To: Henige, Chris; Telfer, Richard J 
Cc: Portman, Penny 
Subject: Pre-hearing date 
 
Dear Dr. Henige and Dr. Telfer 
 
In order to assure that the pre-hearing meeting is conducted in an efficient and timely manner, we will hold a pre-
hearing meeting on Monday March 16 from 11:00-12:00.  The meeting will be held in UC 260.  The agenda for the pre-
hearing meeting is as follows: 
 

a) Determine a date and time for the hearing 
b) Determine a deadline for submission of additional documents, if any, concerning substantive issues for the 

panel to consider.  It is the responsibility of each party to provide copies for each panel member (5) and the 
other party.  These are turned in to the chair (HPERC Office or 114 Williams Center) and distributed the 
following day to the respective ‘other’ party and committee 

c) Provide, at the time of the deadline mentioned in b), a list of witnesses that the parties intend to call to the 
hearing in order to provide verbal testimony. 

d) Procedures for the hearing, including proposed time frame for the parties to present, question witnesses, and 
cross-examine witnesses. 

e) Clarification of the issue(s) to be considered (each party please bring a one sentence summary of the issue(s) to 
be considered).  The parties should note that the committee will not address the issue of prodedural error or 
processes previously raised by the faculty member as that issue has already been addressed. 

f) Any other issues that the parties want to address or clarify prior to the hearing. 
 
 
Dr. Penny Portman, Chair 
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chris@fabricae.org

From: Portman, Penny
Sent: Monday, March 16, 2015 2:29 PM
To: McPhail, Mark L; Trampf, Judith Marie; Henige, Chris
Cc: Portman, Penny; Paige Reed
Subject: Notes
Attachments: Understanding of the Charge.docx; A possible flow for the hearing.docx

Follow Up Flag: Follow up
Flag Status: Completed

Thank you one and all 
 
In summary we agreed to a timeline for the hearing (see attachment a possible flow…….) and that any materials 
(appropriately labeled U or CH and numbered) and the witness list will be due ten days prior to the hearing.  Six copies 
of the materials and witnesses will be delivered to the HPERC Office or to my office 114 Williams Center.  The materials 
will be delivered to the other parties within 24 hours of reception unless otherwise agreed upon. 
 
Once the Hearing Panel agrees on some dates, I will notify Rebecca Reichert in the Chancellor’s Office who will send the 
date(s) to Dr. Henige, Dr. McPhail, and Judy Trampf.  Each party will then contact their witnesses and let Rebecca know 
what date(s) work for the hearing. 
 
At that time I will find a room for the hearing and notify all parties. 
 
I have also attached the “Understanding of the Charge” that I talked through at the pre-hearing meeting. 
 
Dr. Portman, Chair 
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                                                          A timeline flow for the hearing 

 

 

a) Call to order- Introduction of all 

Each of the parties will have up to 10 minutes for opening statements 

b) Chancellor’s opening statement (up to 10 minutes) 

c) Appellant’s opening statement (up to 10 minutes) 

Each of the parties will have up to 90 minutes for presentation, cross-examination, and rebuttal 

d) Chancellor’s presentation of evidence  

e) Appellant’s cross of individual witnesses  

f) Appellant’s presentation of evidence  

g) Chancellor’s cross of individual witnesses  

h) Chancellor may present rebuttal evidence (with any remaining time left) 

i) Appellant may present rebuttal evidence (with any remaining time left) 

Each of the parties will have up to 10 minutes for closing statements 

j) Chancellor’s closing statement (up to 10 minutes) 

k) Appellant’s closing statement (up to 10 minutes) 
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chris@fabricae.org

From: Portman, Penny
Sent: Wednesday, March 18, 2015 1:36 PM
To: Henige, Chris
Cc: Portman, Penny
Subject: RE: Witnesses

Dr. Henige 
 
Typically your witnesses are called because they support your denial of the charge. As they are speaking on your behalf I 
suspect their agreement  provides tacit understanding that they will attend the hearing. If they cant attend a deposition 
be taken..   
 
As to whom the other party calls as witnesses is their choice   When you do know whom your witnesses are I would luke 
to include them on the doidke toget a date .  
 
Dr. Portman________________________________________ 
From: Henige, Chris 
Sent: Tuesday, March 17, 2015 1:59 PM 
To: Portman, Penny 
Subject: Witnesses 
 
Dr. Portman; 
 
At the recent meeting, I left with the impression from Ms. Reed that there could be no guarantee that the witnesses 
would be present, as the hearing panel has no subpoena power. I would like clarification from the hearing panel on 
UWW Vi A 4 b (7)(a) and (d) and (8), which seem to suggest that university employees may be compelled to appear. 
 
I am also concerned about language in UWW VI A 4 b (7)(d), which states that the panel may “hear oral testimony or 
take written statements from witnesses about information of which the witnesses have firsthand knowledge. The 
witnesses shall be available for questioning and cross-examination.” Neither Frank Goza nor the Chancellor have 
“firsthand knowledge” of any of the allegations, and as such cannot be “witnesses”. And, any person whose written 
account has been provided in the complaints must be made available for cross-examination. 
 
I remember counsel specifically stating that the rules do not preclude hearsay evidence, but these passage seem to. 
 
I cannot prepare a defense or determine who I must call as witnesses if these rules are not clarified for me. Again, as the 
rules are the only thing available to me as direction, I should be permitted to rely on them. My defense is completely 
different depending on the witnesses that are presented, and whether these witnesses have “firsthand knowledge”. 
 
I request that you consult with counsel to determine how the rules stated above will be interpreted by the panel, so 
that I can formulate a witness list and prepare a defense. 
 
Dr. henige 
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chris@fabricae.org

From: Portman, Penny
Sent: Tuesday, March 24, 2015 1:07 PM
To: Henige, Chris; Telfer, Richard J; McPhail, Mark L; Stinson, Anne; Skelly, William A; Valde, 

Gregory A; Horton, Robert L; preed@uwsa.edu; Trampf, Judith Marie; Goza, Franklin W; 
Flanagan, Michael

Subject: RE: hearing

Brain mistake. April not March. Penny 
________________________________________ 
From: Portman, Penny 
Sent: Sunday, March 22, 2015 1:39 PM 
To: Henige, Chris; Telfer, Richard J; McPhail, Mark L; Stinson, Anne; Skelly, William A; Valde, Gregory A; Horton, Robert 
L; preed@uwsa.edu; Portman, Penny; Trampf, Judith Marie; Goza, Franklin W; Flanagan, Michael 
Subject: hearing 
 
Greetings all 
 
 
 
Finding no agreement on a date for April I would like to suggest the following: 
 
 
 
March 17 1:00-3:00  Hearing part 1   Introduction of persons, presentation (upwards of 10 minutes) from each party, 
witness #1 for the Chancellor, cross examination, and questions from the committee.  Adjourn 
 
 
 
March 24 12:00-3:00  Hearing part 2  Witness #2 for the Chancellor, cross, and committee questions.  Witnesses for Dr. 
Henige, cross examination, and questions from committee.  Rebuttal if less that 90 minutes per party has not been 
used.  Closing from each party (upwards each of 10 minutes). 
 
 
 
The committee will deliberate after the hearing has concluded. 
 
 
 
Not ideal but the schedule would work for everyone,  Please confirm 
 
 
 
Penny, Chair 
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chris@fabricae.org

From: Portman, Penny
Sent: Monday, March 30, 2015 4:37 PM
To: McPhail, Mark L
Cc: Trampf, Judith Marie; Paige Reed; Henige, Chris; Telfer, Richard J; Valde, Gregory A; 

Stinson, Anne; Skelly, William A; Horton, Robert L
Subject: RE: Submission of Evidence

Follow Up Flag: Follow up
Flag Status: Completed

Slightly corrected version.  Sorry Penny 
 

From: Portman, Penny  
Sent: Monday, March 30, 2015 3:08 PM 
To: McPhail, Mark L 
Cc: Trampf, Judith Marie; Paige Reed; Portman, Penny; Henige, Chris; Telfer, Richard J; Valde, Gregory A; Stinson, Anne; 
Skelly, William A; Horton, Robert L 
Subject: RE: Submission of Evidence 
 
Hello 
 
For each party, the committee is asking that all documents being used as evidence be lettered (one letter per 
document(s)) and numbered within for easy reference.  This includes documents we already have as well as any 
additional documents you are submitting.  You may let your witnesses know the lettering system in case they want to 
reference the documents. 
 
The documents (9 sets) including your final list of witnesses need to be turned into my HPERC mailbox (office closes at 
4:30) or under my office door (WC 114) by the end of April 7th.  I will distribute your copies of the documents directly to 
your office(s) unless other arrangements are made on April 8th probably in the AM.  
 
The hearing will be over a two days period; Friday April 17th 1:00-3:00 Room TBA and Friday April 24th  12:00-3:00 (Heidi 
142). 
 
The order for the hearing will be: 
 
April 17th- 
    Introduction of the panel and parties 
    Order of presentation, Roles, Rules for Discussions (professional), and any motions 
    Opening Presentation (upward to 10 minutes) for Chancellor 
    Opening Presentation (upward to 10 minutes) for Dr. Henige 
    Witnesses for the Chancellor (Witness presentation, cross examination, questions from panel) (total time with cross 
upwards to 90 minutes) 
    Adjourn until April 24th 
 
April 24th 
     Re-open hearing 
     Witness for the Chancellor 
     Witness for Dr. Henige (upwards to 90 minutes including cross) 
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      Rebuttal for Chancellor (if any of the 90 minutes remains) 
      Rebuttal for Dr. Henige (if any of the 90 minutes remains) 
      Closing Presentation (upward to 10 minutes) for Chancellor 
      Closing Presentation (upward to 10 minutes) for Dr. Henige 
      Closing remarks, if any, from the hearing panel 
      Move out of closed session if moved 
      Adjourn 
 
Penny 
 

From: McPhail, Mark L  
Sent: Sunday, March 29, 2015 10:29 AM 
To: Portman, Penny 
Cc: Trampf, Judith Marie 
Subject: Submission of Evidence 
 
Professor Portman, 
 
I wanted to follow up on our meeting and find out again when the evidence for the university’s case needs to be submitted.  I 
am in the process of compiling the evidence and marking each piece as exhibits for the committee.   
 
I’ve also followed up on our conversation and want to inform you that Professor Susan Messer will appear at the hearing as a 
witness.  Here’s the complete list: 
 
Chancellor Richard Telfer 
Professor Susan Messer 
Associate Dean Frank Goza 
Professor Denis Dale 
Dean Mark McPhail 
 
Thank you for your assistance. 
 
Dr. Mark Lawrence McPhail 
Dean, College of Arts and Communication 
University of Wisconsin-Whitewater 
2001 Greenhill Center of the Arts 
Whitewater, Wisconsin  53190-1790 
(262) 472-1221 
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chris@fabricae.org

From: Portman, Penny
Sent: Thursday, April 2, 2015 10:24 AM
To: Henige, Chris
Cc: Paige Reed; Portman, Penny; McPhail, Mark L; Trampf, Judith Marie
Subject: RE: Follow-up

Dr. Henige 
 
Your argument has been considered and the Hearing Panel finds that there is sufficient information contained in the 
complaint to allow you to provide a response during the hearing process.  Therefore, the hearing will proceed as 
planned. 
 
Dr. Portman 
 

From: Henige, Chris  
Sent: Wednesday, April 01, 2015 6:46 PM 
To: Portman, Penny; Paige Reed 
Subject: RE: Follow-up 
 
Dr. Portman; 
 
I apologize that perhaps I was not clear enough in my original request.  
 
There is no question that the Chancellor has made numerous allegations in the charge that describe the alleged 
conduct.  These address the “manner”. What I’m concerned about, and what the personnel rules demand, is clarity on 
the following questions: 
 
What specific job obligations have I failed to perform? 
 
In what way has the alleged conduct affected my ability to perform those obligations (UWW VI A 2 e (4))?  
 
The principle of substantive due process requires that rules not be overly vague, such as allowing an allegation that 
“you’re not doing your job.” Therefore, the personnel rules explicitly require that a charge include specificity, in 
demanding both an explanation of what conduct affected the obligations, and how that conduct affected those 
obligations. This latter cannot be achieved without an explanation of what those obligations are purported to be.   
 
For example: “Dr. Henige did such-and-such, and in doing so, it affected his ability to perform such-and-such an 
obligation to the university in the following way.” This is what the rules and justice demand. All that the charge includes 
is “Dr. Henige did such-and-such…so he’s not doing his job.” A general claim that an employee is not performing their 
job obligations, without any specificity, in no way meets the requirements of the personnel rules, or of substantive due 
process under the Constitution.  
 
The Fourteenth Amendment of the Constitution states: “…nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” 
Not only does this process place property in jeopardy (a month’s salary in this case) but also affects personal liberty, in 
that it affects reputation. 
 
According to the State of Wisconsin Administrative Rules web site, an administrative rule: 
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“…is an agency policy that governs people’s rights or conduct and has the force of law. Agencies promulgate 
administrative rules in order to administer and enforce specific state laws and to implement general agency 
objectives. Each rule must be authorized by statute. A rule can also be referred to as a chapter of the Wisconsin 
Administrative Code.” (https://health.wisconsin.gov/admrules/public/FAQ)  
 

There can be no question that UWW Chapter VI, authorized by statute as an extension of UWS 6 of the Wisconsin 
Administrative Code, constitutes an “administrative rule.” As a state agency, the University is bound to comply with its 
own rules, and failure to apply the rules explicitly as published constitutes a violation of Wisconsin law. It may also 
violate contract law in that an employee has a reasonable expectation that the rules that are published and which 
purport to govern their conduct as employees constitute an element of the employment contract.  
 
So, again, I request that the committee supply specific citations from the charge that clearly answer both of the 
questions above. If the panel is unable to do so, then I contend that the Chancellor has not met his burden under the 
rules and the law, and as such, the case simply must be dismissed. 
 
Dr. Henige  
 

From: Portman, Penny  
Sent: Wednesday, April 01, 2015 2:49 PM 
To: Henige, Chris; Paige Reed 
Cc: McPhail, Mark L; Trampf, Judith Marie; Telfer, Richard J; Valde, Gregory A; Stinson, Anne; Skelly, William A; Horton, 
Robert L; Portman, Penny 
Subject: RE: Follow-up 
 
Dr. Henige 
 
The hearing panel considered your perception of a procedural error in the manner of which the charge was written by 
the Chancellor.  We examined the 29th December 2014 letter from the Chancellor to you for specific examples to 
support the charge notably “the manner in which conducts adversely affected the faculty member’s performance of 
his/her obligation to the university”  and “the way in which a faculty member’s alleged conduct or pattern of conduct 
adversely affected the faculty member’s performance of his or her obligations to the university”. 
 
All hearing panel members agreed that contained on pages 1 and 2 of the 29th December 2014 letter were specific 
examples to support the charge.  There the committee found no procedural error in how the charge was issues.  The 
hearing will be conducted on April 17th and 24th 2015.  Materials will be due on 7th April 2015 as previously directed. 
 
Dr. Portman 
 

From: Henige, Chris  
Sent: Wednesday, April 01, 2015 7:56 AM 
To: Portman, Penny; Paige Reed 
Subject: Follow-up 
 
Dr. Portman; 
 
Am I to anticipate any response to my previous communication, included below? 
 
Dr. Henige 
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From: Henige, Chris  
Sent: Tuesday, March 24, 2015 9:18 PM 
To: Portman, Penny; 'Paige Reed' 
Subject: Another Issue Has Come to Light 
 
Dr. Portman; 
 
Yet another significant error has come to light that renders it virtually impossible for me to prepare an adequate 
defense. In UWW VI A 2 e, item (3) requires that a charge must specify “the manner in which the conduct adversely 
affected the faculty member’s performance of his/her obligation to the university”, and (4) “the way in which a faculty 
member’s alleged conduct or pattern of conduct adversely affected the faculty member’s performance of his or her 
obligations to the university”. In other words, what did I allegedly do that affected my performance of obligations, and 
how did that alleged conduct affect my performance of those obligations? 
 
Since the Chancellor has cited no violation of rules or policies, his only charge can be the failure to fulfill professional 
obligations. In his charge, the Chancellor states only that “I find that you have not fulfilled your professional 
obligations,” and at no time specifies what these obligations are, or how I have failed to fulfill them. The Chancellor also 
states that “your pattern of conduct has adversely affected your performance of your obligations to the university,” 
again neither identifying what these obligations are, or how (“the way in which”) the alleged conduct adversely affected 
my performance of them.  
 
Because he has neither specified what these obligations are, nor how my conduct has affected them, how can I mount a 
defense against such a charge? It’s the equivalent of saying “You’re a thief” without specifying what I stole or who I 
stole it from. I contend that this is in fact a significant procedural error that precludes me from preparing any kind of 
meaningful defense against a charge that is nebulous at best. 
 
It is not my obligation to point out any and all procedural errors, it is the panel’s obligation to insure that the charge 
meets all of the requirements set out by the Faculty Personnel Rules. As the hearing panel was required to conduct a 
procedural review of the charge, and has rendered the decision that there were no significant procedural errors, then 
the panel must have confirmed that the charge met the requirements I have noted above. Therefore, the panel should 
be able to clarify for me exactly how these specific requirements of the personnel rules have been met in the charge. If 
the panel is unable to do so, again I request that the panel dismiss the charge based on “significant procedural error”. 
There is no proscription in the rules that precludes revisiting the procedural integrity of the process. 
 
Dr. Henige 
 
 



 

 

 

Exhibit 

11 
 



1

chris@fabricae.org

From: Portman, Penny
Sent: Wednesday, April 8, 2015 2:33 PM
To: Henige, Chris
Cc: McPhail, Mark L; Trampf, Judith Marie; Paige Reed; Portman, Penny; Skelly, William A; 

Stinson, Anne; Valde, Gregory A; Horton, Robert L
Subject: FW: Additional Concerns

Dr. Henige 
 
Here is a response to the emails of April 2nd and 3rd.  I will respond to your most recent email in a timely fashion. 
 

a)  Yes I will send the same information about the hearing procedures and timeline to your witnesses (once 
identified) as I did to the witnesses for the Chancellor. 

b) It was the responsibility of the Hearing Panel to discern, at your request,  whether the December 29, 2014 letter 
contained enough specificity to support the charge that was issued.  The Hearing Panel said that  found on 
pages 1 and 2 of the December 29th letter  was enough specificity to support the charge.  It was the 
responsibility of the Hearing Panel to confirm or not the specificity.  It is not the responsibility of the Hearing 
Panel to describe the specificity contained in the letter on pages 1 and 2. 

c) The Chancellor is free to choose someone to act as the Chancellor for the hearing process.  The Chancellor 
asked Dr. McPhail to serve on his behalf.  Although the UWW 6 does not specifically say that the Chancellor may 
designate someone on his/her behalf, the practice is common and has been in place as far back as the 
Chancellor knows.  Nor, I might add, do the rules prohibit the Chancellor from appointing a designee to act on 
his behalf.  Regardless of whom represents the Chancellor, as UWW VI A 1 states “…..the burden of proof in a 
hearing rests with the Chancellor. 

d) The 60 day limit was extended, in my opinion, by virtue of the agreements by all parties to have the March 16th, 
2015 Pre-hearing Meeting.  At that time I acknowledged that the 60 day limit had passed but that no one had 
been disadvantaged or advantaged by the extension of the time frame.  I do not recall that any party objected 
at that time. As to the dates of the hearing you are correct that it was not decided at the March 16th 2015 
meeting.  Instead I send out a doodle in which all parties, their advocates, known witnesses, and the Hearing 
Panel.  All responded.  Based on the response from all those included from the doodle, the dates of 17th and 24th 
April were selected. 

 
Dr. Portman 

 

From: Portman, Penny  
Sent: Tuesday, April 07, 2015 4:01 PM 
To: Henige, Chris 
Cc: McPhail, Mark L; Trampf, Judith Marie; Paige Reed; Portman, Penny 
Subject: RE: Additional Concerns 
 
Dr. Henige 
 
I do apologize that my answer was not inclusive of the emails on April 2 (two) and April 3.  I had not scrolled down far 
enough in my emails to realize there were more requests from you to address.  I will address your concerns soon other 
than below. 
 
Immediately though, the rules provide for a five-day advanced notice of the meeting.  I provided the notice of the 
meeting on 30th March 2015 well in advance to the required five-day notice. At the pre-hearing meeting of 16th March 
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we decided the 17th April 2015 would be an acceptable date for the hearing with the 24th as an alternate ( we do need 
both dates due to the availability of witnesses)and that we would provide the documents 10 days in advance of the 
hearing.  If you would like to submit your documents  5 days (April 12th) in advance to the hearing, no one will object.  I 
do, already, have the Chancellor’s documents which I will begin distributing tomorrow.  Should I send your packet in the 
mail- if so will you provide your address again-or would you prefer to pick the packet up in the afternoon between 1-3 
Wednesday or Thursday (114 Williams Center)? 
 
Dr. Portman 
 

From: Henige, Chris  
Sent: Tuesday, April 07, 2015 2:58 PM 
To: Portman, Penny; Paige Reed 
Subject: FW: Additional Concerns 
 
Dr. Portman; 
 
Your response of April 2 obviously cannot have addressed the issues I raised on April 3. (see below).  
 
Please send me the text of any of the personnel rules that requires that I send you my list of witnesses and additional 
documentation at least ten days before the proposed hearing. The rules only anticipate a five-day advanced notice of 
the hearing, and surely there is no expectation that the documents would be submitted that same day. Your consistent 
and persistent refusal to comply with the Faculty Personnel Rules (which as administrative rules delegated to the 
university by the administrative code are legally binding) has required that I now seek legal counsel. If it turns out 
someone can present me with substantive evidence that this is not the case, then we proceed. 
 
I will not submit either a list of witness or additional documents until a written determination and explanation are 
provided as to my concerns, both above and below, and I have received counsel that doing so is in my interest. I would 
not want my submittal to imply tacit acceptance of any proposed dates. 
 
Dr. Henige 
 

From: Henige, Chris  
Sent: Friday, April 03, 2015 7:08 AM 
To: Portman, Penny; Paige Reed 
Subject: Additional Concerns 
 
Dr. Portman; 
 
I have an obligation to inform you of any and all perceived errors, and provide the institution with the opportunity to 
rectify them. 
 
I continue to object to Dean McPhail’s acting as the representative of the Chancellor. At the pre-hearing meeting, when 
I initially made this objection, we were told by the Director of Human Resources something to the effect that “we are all 
the same thing”. That might apply if the Faculty Personnel Rules referred to “the University” as the plaintiff, but they do 
not. They consistently refer to “the Chancellor”, and neither Ms. Trampf nor Dean McPhail are “the Chancellor”. And 
while the rules provide me with the opportunity to have an “advocate”, there is no provision for the Chancellor to have 
any “representative” or “agent”. UWW VI A 1 c states: 
 

If investigation convinces the Chancellor to issue a charge, the burden of proof in a hearing rests with the Chancellor. 
 
Wisconsin Statute 36.05 defines the Chancellor as:  
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(5) "Chancellor" means the chief executive of an institution. 
 

These citations do not include a definition of “Chancellor” which might allow for a broader interpretation of that term. 
In short, if the Chancellor wishes to press his claim against me, he must do so himself. 
 
However, UWW VI A 4 b (3) states: 

 
(3) The hearing shall begin not more than 60 calendar days after the request for a hearing unless the Chancellor and the 
faculty member agree to another date. The panel shall provide written notice of the meeting at least 5 calendar days in 
advance. 

 
On January 5, 2015 I made my request for a hearing, and therefore, the 60-day limit expired on March 6, 2015. You are 
fully aware of this. 
 
On February 25, 2015, I was informed by the Chair of the Hearing Panel that a date of March 13, 2015 had been set for 
the hearing, 67 days after my request, and 7 days after the 60-day limit had passed. At no time was I offered a hearing 
date within the 60-day limit. 
 
The rule cited above must be adhered to “unless the Chancellor and the faculty member agree to another date.” I did 
not agree to the March 13, 2015 date. If you review my communications, you will find also that at no time have I agreed 
to the proposed upcoming dates of April 17 and April 24.  
 
Therefore, I have never agreed to another date, the 60-day limit has passed through no fault of my own, and I am under 
no obligation to agree to any subsequent date or dates. As a result, again, I demand that the process be terminated and 
the charge dismissed at this time due to failure of the institution to conform to the requirements of its own Faculty 
Personnel Rules, and failure to provide fair, just and timely handling of this complaint. 
 
During every phase of this process I have conformed to these rules. There has been every opportunity for both the 
Chancellor and the Hearing Panel to do the same. They are neither onerous nor difficult to interpret. Anyone consulting 
the rules during any phase of this process would have had no difficulty conforming to them. Yet this has not been the 
case. Instead, every effort has been made to excuse aberrations from the rules at my expense. It is my opinion that the 
nature of the charge has unduly influenced the Chancellor and the Hearing Panel in this respect, and has persuaded the 
Hearing Panel to overlook obvious violations of the personnel rules in order to allow the Chancellor to press his claim. In 
my opinion, this violates my right to fair and just treatment, and my right to the presumption of innocence. It is further 
my opinion that if this procedure is not terminated and the charge is not dismissed, it will establish clear precedent that 
the Faculty Personnel Rules are irrelevant, and do not need to be followed in any meaningful way. This insures no 
protections for faculty, and damages all of us. 
 
Dr. Henige 
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