
Complaint of Misconduct in Public Office Relating to Portman, et. al. 

 

Statement of Facts 

The attached exhibits present a history of failures on the part of the University to comply with its own 

rules relative to disciplinary hearings against the complainant, Chris Henige, between March 3, 2015, 

and June 12, 2015. The dates of the individual offenses, and the evidence for them, are presented in 

that documentation. There is no need to revisit them here.  

The chronology of events is set out in the attached exhibits, (which are in chronological order), as are 

the names of the individuals involved, who should be considered respondents in this complaint: 

• Penelope Portman (retired?) 

• William Skelly (retired?) 

• Anne Stinson, 3049 Winther Hall, UW-Whitewater, 262-472-1973 

• Robert Horton (deceased?) 

• Gregory Valde, 6049 Winther Hall, UW-Whitewater, 262-472-5433 

• Paige Reed (now Smith), 2506 Ullsvik Hall, UW-Platteville, 608-342-6171 

• Richard Telfer (retired) 

• Mark McPhail, 2043 Arts and Sciences, Indiana University Northwest, 219-980-6962 

• Judith Trampf (retired) 

Addresses for the individuals who are no longer with the University must surely be obtainable from the 

University. 

Argument 

The question is not whether the University failed to comply with its own rules. Clearly, they did. The 

question is whether the individuals who violated them, either individually or collectively, are therefore 

guilty of “misconduct in public office” under Wis. Stats. 946.12(1) to (4), which state: 

“Any public officer or public employee who does any of the following is guilty of a Class I felony:  

(1) Intentionally fails or refuses to perform a known mandatory, nondiscretionary, 

ministerial duty of the officer's or employee's office or employment within the time or 

in the manner required by law; or” 

“(2) In the officer's or employee's capacity as such officer or employee, does an act 

which the officer or employee knows is in excess of the officer's or employee's lawful 

authority or which the officer or employee knows the officer or employee is forbidden 

by law to do in the officer's or employee's official capacity; or” 

“(3) Whether by act of commission or omission, in the officer's or employee's capacity 

as such officer or employee exercises a discretionary power in a manner inconsistent 

with the duties of the officer's or employee's office or employment or the rights of 

others and with intent to obtain a dishonest advantage for the officer or employee or 

another; or” 



“(4) In the officer's or employee's capacity as such officer or employee, makes an entry 

in an account or record book or return, certificate, report or statement which in a 

material respect the officer or employee intentionally falsifies; or” 

Wisconsin Statute 227.01(13) includes the following definition: 

‘Rule’ means a regulation, standard, statement of policy, or general order of general application 

which has the effect of law and which is issued by an agency to implement, interpret, or make 

specific legislation enforced or administered by the agency or to govern the organization or 

procedure of the agency. (emphases added) 

Wisconsin Statute 36.09(1)(a) confers upon the Board of Regents to “enact polices and promulgate rules 

for governing the system”. 

Wisconsin Statute UWS 2.01 addresses “Faculty Rules”, including all rules created as required by UWS 2 

through UWS 8.  

Wisconsin Statute UWS 2.02 states: 

“Rules and procedures developed pursuant to chs. 3, 4, 5, 6, 7, and 8 by the faculty of each 

institution shall be forwarded by the chancellor to the president and by the president to the 

board for its approval prior to their taking effect. Such policies and procedures, unless 

disapproved or altered by the regents, shall be in force and effect as rules of the regents.” 

Wisconsin Statutes Chapter UWS 6 relative to complaints and grievances against faculty, confers 

rulemaking authority upon individual institutions. At the University of Wisconsin-Whitewater, those 

rules were created as UWW Chapter VI and approved by the Faculty Senate, approved by the Chancellor 

and approved by the Board of Regents.  

Note: The Faculty Personnel Rules referred to in this document are the rules that were in place when all 

of the events which are described in this document occurred. Relative to the University of Wisconsin-

Whitewater, UWW Chapter VI was approved by the Board of Regents on February 5, 1982 and August 

18, 2006. UWW Chapter VI has since been changed, (the new rules were approved by the Board of 

Regents on October 7, 2016, after all proceedings relative to Henige had been initiated subject to the 

preceding rules). An annotated version of the rules that were in place during all times relative to this 

complaint is available in the last of the exhibits attached to this complaint. 

In 1997, in the case of Weyenberg v. UW-Oshkosh, [Wis. App. 96-1605], the Wisconsin Court of Appeals 

ruled that: 

“Pursuant to WIS. ADM. CODE § UWS 3.06(1)(c), the rules governing the tenure process at the 

UWO were established by the faculty and chancellor of that institution and are set forth in the 

UWO Handbook ch. 5, § 5.04, titled Faculty Personnel Policies and Procedures (Faculty Policy). 

The policies and procedures set forth in the faculty policy section were approved by the 

faculty senate, the chancellor and the UW board of regents, and therefore have the status of 

rules of the regents and may be enforced in the same manner as state statutes.” (emphasis 

added) 



This ruling makes clear that Faculty Personnel Rules implemented by UW campuses, as long as they are 

“approved by the faculty senate, the chancellor and the UW board of regents”, have the force of law. 

This would include all chapters of those rules, especially relative in this case to those in Chapter VI 

relating to complaints and grievances against faculty.  

In 2018, the Walworth County Circuit Court ruled in Henige v. UW Board of Regents [18CV167] that 

“uniformity, consistency and compliance with procedural rules are important aspects of the 

administration of justice; if the statutory proscriptions are to be meaningful, they must be unbending.” 

Weyenberg established that the Faculty Personnel Rules “may be enforced in the same manner as state 

statutes”, and therefore those rules must be “unbending” in order to be “meaningful”. Failure to 

enforce the Faculty Personnel Rules as statutes, “unbendingly”, would be to render them “meaningless”. 

The University and Board of Regents have claimed that the case of Aguilar v. Husco Intern., Inc. (2015 WI 

36) allows them to ignore the rules or to “interpret” them any way they want, claiming “The Board 

should uphold the hearing panel's interpretation of its own rules where that interpretation is reasonable 

and consistent with the meaning and purpose of the rules.” Aguilar also cites State v. Busch, 217 Wis.2d 

429, 441, 576 N.W.2d 904 (1998), stating “An administrative agency's interpretation of its own rules is 

controlling unless plainly erroneous or inconsistent with the language of the rule.” (emphasis added) 

There is no question that in this case the decisions that were made relative to the rules and documented 

in the attached exhibits were “plainly erroneous and inconsistent with the language of the rule.”  

It is clear that the members of the Hearing Panel had a “known mandatory, nondiscretionary, ministerial 

duty” to enforce and comply with the Faculty Personnel Rules. Their only function in this matter was to 

do so. One would think that by agreeing to serve on the Faculty Appeals, Grievances and Disciplinary 

Hearing Committee, one also agrees to familiarize oneself with the rules governing disciplinary hearings. 

A reasonable argument can be made that an additional count for each offense can be leveled against 

Telfer, who as Chancellor of the University and as prosecutor of the charge under the rules, had a 

“known mandatory, nondiscretionary, ministerial duty” to ensure that the Faculty Personnel Rules were 

followed. Telfer had no discretion to ignore the rules or to permit them to be ignored. 

A reasonable argument can be made that an additional count for each offense can be leveled against 

Trampf, who as Director of Human Resources, and as agent of the prosecutor of the charge under the 

rules, had a “known mandatory, nondiscretionary, ministerial duty” to ensure that the Faculty Personnel 

Rules were followed. Trampf had no discretion to ignore the rules or to permit them to be ignored. 

A reasonable argument can be made that an additional count for each offense can be leveled against 

McPhail, who as Dean of the College of Arts and Communication, and as agent of the prosecutor of the 

charge under the rules, had a “known mandatory, nondiscretionary, ministerial duty” to ensure that the 

Faculty Personnel Rules were followed. McPhail had no discretion to ignore the rules or to permit them 

to be ignored. 

A reasonable argument can be made that an additional count for each offense can be leveled against 

Reed (Smith), who acted as counsel to the Hearing Panel, and who not only had an ethical duty for 

“candor towards the tribunal”, but also had an “known mandatory, nondiscretionary, ministerial duty” 

which is set out explicitly in the Faculty Personnel Rules to ensure “impartial, complete and 



comprehensive proceedings”. Reed (Smith) had no discretion to ignore the rules or to permit them to be 

ignored. 

Henige recognizes that criminalizing failures to comply with what appear to be internal guidelines for 

conducting disciplinary hearings seems harsh. However, several factors must be taken into 

consideration: 

1. The law is clear that the rules which are authorized and mandated by statute, created and 

approved by the faculty senate, and further approved by the Chancellor and the Board of 

Regents are in fact to be enforced “in the same manner as statutes”. They are not simply 

guidelines nor are they strictly “internal”. This raises the standard of due process at such 

hearings considerably, and also the “ministerial duties” of those involved in the process. 

2. These rules were established to guarantee due process, and to ensure that the proceedings will 

result in a just outcome, especially when the accused may be deprived of life, liberty, or 

property. In this case, the result of the proceedings was to deprive Henige of a month’s salary, 

or about $7000 based on his salary and benefits at the time. 

A review of the exhibits demonstrates how completely inadequate these proceedings were, and how 

cavalier the respondents were in failing to provide the requisite level of integrity in those proceedings. 

No reasonable person would accept that the proceedings met any reasonable standard of integrity, and 

any reasonable person would conclude that it was the direct result of the intentional failures of the 

respondents to perform their “mandatory, nondiscretionary, ministerial duties” under the law, or that 

they had acted “in excess of their lawful authority.” 

Even if for some reason an argument can be made that the Faculty Personnel Rules are in some way 

“discretionary”, despite that fact that the statutes say they are not, a review of the exhibits 

demonstrates that if such is the case, the respondents nevertheless violated Wis. Stat. 946.12(3):  

“Whether by act of commission or omission, in the officer's or employee's capacity as such 

officer or employee exercises a discretionary power in a manner inconsistent with the duties of 

the officer's or employee's office or employment or the rights of others and with intent to 

obtain a dishonest advantage for the officer or employee or another;”. 

Each and every action on the part of the respondents resulted in a dishonest advantage for the 

University, and a clear disadvantage to Henige. 

Counts 

Intentional failure “to perform a known mandatory, nondiscretionary, ministerial duty of the officer's or 

employee's office or employment within the time or in the manner required by law;” [Wis. Stat. 

946.12(1)], for intentional violation of Faculty Personnel Rules relating to the engagement of counsel by 

the Hearing Panel. (One count each for respondents Portman, Skelly, Horton, Stinson, Valde, Reed 

(Smith)) 

Intentional failure “to perform a known mandatory, nondiscretionary, ministerial duty of the officer's or 

employee's office or employment within the time or in the manner required by law;” [Wis. Stat. 

946.12(1)], for intentional violation of Faculty Personnel Rules relating to the failure to provide a hearing 



within 60 days, as required by the Faculty Personnel Rules. (One count each for respondents Portman, 

Skelly, Horton, Stinson, Valde, Reed (Smith)) 

Intentional failure “to perform a known mandatory, nondiscretionary, ministerial duty of the officer's or 

employee's office or employment within the time or in the manner required by law;” [Wis. Stat. 

946.12(1)], for intentional violation of Faculty Personnel Rules relating to the failure to provide a hearing 

on the penalties within 14 days of the panel’s decision, as required by the Faculty Personnel Rules. (One 

count each for respondents Portman, Skelly, Horton, Stinson, Valde, Reed (Smith)) 

Intentional failure “to perform a known mandatory, nondiscretionary, ministerial duty of the officer's or 

employee's office or employment within the time or in the manner required by law;” [Wis. Stat. 

946.12(1)], for intentional violation of Faculty Personnel Rules relating to the composition of the hearing 

panel, in that it must include five panel members and only four participated. (One count each for 

respondents Portman, Skelly, Horton, Stinson, Reed (Smith)) 

“In the officer's or employee's capacity as such officer or employee, does an act which the officer or 

employee knows is in excess of the officer's or employee's lawful authority or which the officer or 

employee knows the officer or employee is forbidden by law to do in the officer's or employee's official 

capacity”, [Wis. Stat. 946.12(2)], for permitting information that was not to be disclosed to the 

complainant (McPhail) by enlisting the complainant to act as agent for the Chancellor. (One count each 

for respondents Telfer, Reed (Smith)) 

“In the officer's or employee's capacity as such officer or employee, does an act which the officer or 

employee knows is in excess of the officer's or employee's lawful authority or which the officer or 

employee knows the officer or employee is forbidden by law to do in the officer's or employee's official 

capacity”, [Wis. Stat. 946.12(2)], for imposing and enforcing time limits on testimony when the rules 

require “complete and comprehensive proceedings”. (One count each for respondents Portman, Skelly, 

Horton, Stinson, Reed (Smith)) 

“In the officer's or employee's capacity as such officer or employee, does an act which the officer or 

employee knows is in excess of the officer's or employee's lawful authority or which the officer or 

employee knows the officer or employee is forbidden by law to do in the officer's or employee's official 

capacity”, [Wis. Stat. 946.12(2)], for conducting the hearing for the penalties during a period when the 

accused was not under contract. (One count each for respondents Portman, Skelly, Horton, Stinson, 

Reed (Smith)) 

These “counts” are provided here in an attempt to guide the district attorney, and are not intended to 

be exhaustive. The district attorney should determine whether any additional counts are appropriate. 

The primary purpose of this complaint is to put a stop to the abuses that have been systemic in such 

proceedings at the UW-Whitewater. A message must be sent that public employees may not cheat the 

public or their own colleagues by systematically ignoring the rights and protections that have been 

afforded them under rules that carry the force of law. An equally important goal is to draw firm 

boundaries between what is and is not acceptable conduct on the part of those employees. The law, 

particularly Wis. Stats. 946.12, has provided a remedy and a mechanism for accountability, and Henige 

respectfully requests that the District Attorney investigate this complaint by confirming that the exhibits 

are authentic, and when it is determined that they are, and that the acts and events described in them 



actually occurred, file the appropriate charges against the respondents as outlined herein, as required 

by the law. 

Thank you for your consideration in this matter. 

 

Chris Henige 
8651 Hahn Road, Fredonia, NY, 14063 
716-680-8090 
cchenige@gmail.com  

mailto:cchenige@gmail.com

