
August 16, 2017  
 
To: Dr. Elizabeth Olson, Chair of the Hearing Panel 
From: Dr. Chris Henige 
 
Re: New and Standing Objections to Dismissal Proceedings 
 
 
Dr. Olson; 
 
I formally register the following objections and clarifications, based on your communications to date. 
 

1. Wisconsin Statute UWS 4.03 requires “a standing committee charged with hearing dismissal 
cases and making recommendations under this chapter.” The Hearing Panel has argued that the 
“standing committee” is the “Faculty Appeals, Grievances, and Disciplinary Hearing Committee”. 
If that is in fact the case, then I demand a hearing in front of that entire committee. There is no 
provision for a subcommittee (i.e. the Hearing Panel), especially one that is not “standing”, has 
no membership and no chair. Wis. Stat. 4.04 is also clear: “the request for a hearing shall be 
addressed in writing to the chairperson of the standing faculty committee.” As no panel existed, 
and as no chair of the Faculty Appeals…Committee is identified anywhere, there was no way to 
comply with this statute, through no fault of mine. In short, a “standing committee” without a 
chair and with no members is not a “standing committee”. 

2. The purpose of the standing committee is to provide to the University and the accused a timely 
hearing, within 20 days (Wis. Stat. 4.04), noticed 10 days earlier (Wis. Stat. 4.05(1)(a)). A 
“standing committee” would have no trouble meeting these requirements, unless it had no 
membership and no chair until the 19th day. Admittedly, the statute provides the “hearing 
committee” with the opportunity to “enlarge” the timeline, but one presumes the purpose of 
that language is to deal with exigent circumstances and not sloppiness and failure to meet the 
requirements of the statutes on the part of the hearing committee and the University. 
Otherwise, why have the language regarding 20 days at all? 

3. Wis. Stat. 4.05(1) states that “a fair hearing for a faculty member whose dismissal is sought 
under s. UWS 4.01 shall include the following:”, and (b) requires “a right…of access to 
documentary evidence upon which dismissal is sought.” This refers to me, not the Chancellor. 
She has no right under the statute to see my documentary evidence in advance. But let’s be fair. 
There is no reason not to provide her with access to it, and I have. I am under no obligation to 
print it out and provide it to her at my expense, as this is University business that she herself 
initiated. You all have “access” to nearly all of the documentation. Print it out if you like. I’ll 
enter the rest at the hearing, at which time you can decide whether the Chancellor has “a valid 
claim of surprise” under Wis. Stat. 4.06(1)(j). 

4. UWS 4.05(1)(d) provides me with the “right…to offer witnesses” a right that has been infringed 
by the University by denying me free, legitimate, and private access to my potential witnesses. 
The process provided by the Hearing Panel did not guarantee my privacy rights in contacting my 
potential witness, and it is my sincere belief that the University is now in possession of that list. I 
believe that the refusal of both the University and Hearing Panel to provide me with free and 
private access to my potential witnesses constitutes a violation of Wis. Stat. 940.44, in that you 
have “knowingly and maliciously” interfered with “the orderly administration of justice” as 
“maliciously” is defined in 940.41(1r). I think I can also make a case that the actions of the 



University in exiling me and depriving me of a portion of my income has had a chilling effect on 
those potential witnesses, and will have the effect of “dissuading” them from testifying.  

5. The abovementioned “right…to offer witnesses” does not have a time limit. I may offer as many 
as I chose, as long as what they have to say has a bearing on the proceedings.  

6. Similarly, I have a right under UWS 4.05(1)(e) to “confront and cross-examine adverse 
witnesses”. The bulk of Mertens’ complaint and attachments includes emails from faculty, 
faculty who will not likely be presented as witnesses. This gives me no opportunity to cross-
examine them. If they are not presented as witnesses, subject to cross-examination, then their 
communications cannot be entered as evidence because I cannot legitimately “cross-examine” 
it. If the Chancellor and her counsel wish to claim that the Department (all of it and not just a 
few individuals) has been affected by my conduct, they must produce witnesses who will testify 
to exactly how they were affected, and exactly which communications created that effect. 

7. UWS 4.06(1)(a) states that “the burden of proof of the existence of just cause is on the 
administration and its representatives.” In the definitions in UWS 4.015(1) “clear and convincing 
evidence…is a higher standard of proof than ‘preponderance of the evidence’”, and vice versa is 
stated in 4.015(7). Although the statute does not specifically state that “clear and convincing 
evidence” is the standard for such proceedings, UWS 4.06(1)(am) states that “for complaints 
involving sexual harassment, sexual assault, dating violence, domestic violence, or stalking, the 
standard of proof shall be a preponderance of the evidence”. This is clearly an exception, an 
unnecessary one if the default standard was a preponderance of the evidence. Its intent is to 
ensure that students, staff and faculty are protected against the more egregious conduct listed 
in that statute. The history also indicates that 4.06(1)(am) was a recent addition, indicating that 
it is without question an exception. Therefore, the standard for these proceedings is “clear and 
convincing evidence”, and you must have a “firm belief” that the Chancellor’s charge is valid, a 
“firm belief” that the directive in question was both legal and proper, and that its legality and 
propriety were conveyed to me, a “firm belief” that the alleged damage to the department 
actually exists and was directly caused by my communications, and a “firm belief” that each and 
every one of the seven of the standards for just cause has been met. 

8. UWS 4.05(1)(h) states that the “admissibility of evidence governed by s. 227.45(1) to (4). Wis. 
Stat. 227.45(1) states that “the agency or hearing examiner shall admit all testimony having 
reasonable probative value, but shall exclude immaterial, irrelevant or unduly repetitious 
testimony…”. “All” means ALL, not “all that can be fit into three hours”. Your proposed time 
limits violate this statute, and your claim that you may extend the time limits if necessary is 
disingenuous, and provides no guarantee that my rights under this statute will be respected. I 
may find, as I have in the past, that I will only have the opportunity to present a portion of my 
defense, and then be cut off by panelists holding stopwatches and counting down. If you don’t 
believe me, I direct you to the recordings of the previous hearings in which the panel was 
chaired by Penny Portman. I say “hearings” because at that time the University was unable to 
present all of its witnesses on the same day, and hearings were held over two successive 
Fridays. Apparently, this courtesy – in fact a necessity – doesn’t apply to me. If you don’t want to 
invest the time to do this properly, then recuse yourself from the panel and the Faculty 
Appeals…Committee.  

 
Dr. Henige 


