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January 18, 2018 

Reply Brief 
In the matter of the dismissal of Chris Henige (Henige) from the University of Wisconsin-Whitewater, 

Henige provides the following replies in response to the UWW’s Exceptions Brief, filed January 8, 2018. 

Background – Pages 1-10 
In their exceptions brief, UW Counsel summarized their “background” provided on pages 1 to 10, later 

stating that: 

“This misconduct has been documented through multiple disciplinary procedures, through 

which Dr. Henige has had a full and fair opportunity to present his side, and through most of 

which he was represented by legal counsel.” (page 24) 

Counsel used the same phrase on numerous occasions at the Hearing – “full and fair opportunity”. They 

appear to believe that re-litigation of the earlier proceedings will be estopped in the courts. 

There are several flaws in this argument, most particularly having to do with the phrase “full and fair 

opportunity”. As was argued in Henige’s own exceptions brief, the imposition of arbitrary time limits in 

each of those “multiple disciplinary procedures”, by the very definition of “limits”, precluded any “full 

and fair opportunity to present his side”. Every one of these time limits was determined long before any 

witness lists or exhibits were submitted by either party. Because the hearing panels could have no idea 

what the full extent of those witness lists and documentation would be when they determined those 

time limits, those time limits were, by definition, “arbitrary”. 

Similarly, the fact that none of the witnesses against him could be compelled to testify and as such could 

not be cross-examined meant that there could not be a “full and fair opportunity” to present his case, 

and to challenge that of the UWW. When Henige appealed to the Regents, he was not permitted to 

argue his case before that body – they simply declined any review at all, as noted on page 9 of the UWW 

brief. Again, this is inconsistent with the phrase “full and fair opportunity”. Henige also takes exception 

to the Regents’ conclusion that they had found “no evidence of constitutional violation.” This will be 

addressed below. 

It was further demonstrated by Henige at the Hearing that not one of the prior proceedings was 

conducted in accordance with the Faculty Personnel Rules that were in place at the time these 

proceedings occurred. Henige directed the Hearing Panel to a series of documents detailing the failures 

of the UWW and its hearing panels to comply with those rules. The proceedings were not in any way 

“full” or “fair” as a result. 

The courts have been clear on this issue: 

“When published rules and regulations establish a particular statutory procedure for the 

termination of a teacher's employment, they may add to the constitutional minimum. If they do, 

such regulations must also be followed.” [Ferguson v Thomas, 430 F.2d 852 (1970)] 

and: 
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“The substance of due process requires that no instructor who has an expectancy of continued 

employment be deprived of that expectancy by mere ceremonial compliance with procedural 

due process.” [Ferguson v Thomas, 430 F.2d 852 (1970)] 

None of the prior proceedings met any standard of “full and fair opportunity” and as such they are all 

subject to re-litigation.  

Counsel also suggests that the presence of Henige’s legal counsel somehow affected the proceedings. 

First, Henige had counsel in only one of the proceedings, not “most” as stated by UW Counsel in the 

citation supra, another knowingly false assertion. At those proceedings it did not matter whether 

objections were raised by Henige himself or by his counsel. Every one was consistently denied by 

hearing panels who had no cause themselves to permit non-compliance with the rules.  

It is very clear that UW Counsel fully recognized that the rules as they existed were not being followed 

by them, their clients or the hearing panels. Following the first two hearings in Henige’s case, after 

Henige had pointed out numerous inconsistencies in the rules and objected to numerous failures to 

follow those rules, counsel for the hearing panels in both of those proceedings was suddenly named 

“Chief of Institutional Policy and Compliance” at UW-Whitewater. One of the first things that occurred 

as a result was that the Faculty Personnel Rules, which said counsel’s clients had so spectacularly failed 

to follow, were overhauled. This was done in a manner intended to excuse and sanctify every one of 

their previous violations of those rules. What had been improper under the old rules was now “proper”, 

in every case to the detriment of the protections that had once been claimed, but never afforded, 

defendants of complaints and grievances. 

Dismissal Charge 
Pages 10 to 13 of the UWW brief have nothing to do with the only remaining charge in this case. On 

page 19 they state that the Hearing Panel “was divided on the issue of whether the email 

communications constituted acts of insubordination”, without clarifying that that division was in 

Henige’s favor, without clarifying that the Chancellor had agreed with the Hearing Panel’s conclusion, 

and without clarifying that that particular charge has been dropped by the Chancellor. The inclusion of 

this content, serving no purpose relative to the charge, other than to attempt to inflame the Regents, is 

entirely improper. 

UW Counsel have also made no mention of the fact that the proscription against the conduct described 

in those pages of their brief was facially illegal. UW Counsel hopes the Regents will ignore all of this. 

On page 13 UW Counsel claimed Professor White “expresses concerns about receiving the message”. 

This is plainly false, again. Their own cited exhibit [U-035] shows that White merely states “I am sending 

this to you tonight” – nothing else – and expresses no such “concerns”. 

In the remaining discussion from pages 14 to 19 UW Counsel reiterates the contents of Henige’s 

communications without making any claims against the veracity of Henige’s statements. The Regents 

are expected to take issue with the mere fact that Henige made those statements, without any concern 

for whether they are in fact true. At the end of their brief they will claim that Henige was “lying”, 

counsel knowingly advancing a factual position without basis for doing so. As will be demonstrated 

below, every one of Henige’s communications is protected by recent legal decisions regarding academic 

free speech. 
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Hearing Regarding Dismissal 
Henige has addressed the legal issues surrounding the contents of page 19 to 22 in his original 

exceptions brief. 

Standard of Review  
In their exceptions brief, UW Counsel is very clear in both their understanding, and that of the Regents, 

of the standard of review in this case: 

Chapter UWS 4.01(1), Wis. Admin. Code provides that faculty members at University of 

Wisconsin System institutions "may be dismissed only by the board and only for just cause ...." 

In prior cases1—including in its most recent decision in another UW-Whitewater case, In the 

Matter of Baica—the, Board applied the standard for just cause set forth by the Wisconsin 

Supreme Court in Safransky v. State Personnel Board, 62 Wis. 2d 464 (1974). That case held that 

in determining whether there is just cause to dismiss a tenured government employee, "... one 

appropriate question is whether some deficiency has been demonstrated which can reasonably 

be said to have a tendency to impair his performance of the duties of his position or the 

efficiency of the group with which he works." [Id., at 473-74, citing State ex rel Gudlin v. Civil 

Service Comm., 27 Wis. 2d 77, 87 (1965).]  

The Regents have consistently used this standard, and only this standard, and it has become boilerplate 

text in their Decisions and Orders. In every one of eight recent dismissal decisions by the University of 

Wisconsin Board of Regents (Regents), [Kung (UW-Madison, 2016); Baica (UW-Whitewater, 2016); 

Siegel (UW-Eau Claire, 2009); Elechi (UW-Parkside, 2008); Cohen (UW-Madison, 2006); Coronado (UW-

Madison, 2006); Marder (UW-Superior, 2001); Yao (UW-Madison, 2000)] the Regents have cited in their 

“decision and order” that just cause for these dismissals met the standard set in Safransky v. Personnel 

Board, (62 Wis. 2d 464, N. W. 2d 379 (1974)), (Safransky) stating that: 

“‘just cause’ exists when the individual’s conduct reasonably can be said to have a tendency to 

impair the individual’s job performance or the efficiency of the group with which he works.”  

The circumstances of each of those cases vary considerably from the instant case.  

In Kung it was demonstrated that Kung failed to meet requirements of all three areas of teaching, 

research and service. In Baica it was demonstrated that Baica failed to meet requirements in the areas 

of teaching and service. In Siegel, it was demonstrated that Siegel failed to appear for work and 

effectively abandoned his position. In Elechi, the circumstances were similar.  

In a number of cases the conduct was even more egregious. In Yao it was demonstrated that Yao had 

tampered with a colleague’s experimental materials. In Coronado, Coronado had been convicted of 

felony sexual assault of a child. In Cohen, Cohen was charged with sex crimes against a child and pled no 

contest to a lesser count. In Marder it was demonstrated that Marder had engaged in sexual 

misconduct. 

                                                           
1 See, e.g, In the Matter of Kung (UW-Madison); Yao v. Board of Regents of the University of Wisconsin System, 
256 Wid.2d 941 (2002); Marder v. Board of Regents of the University of Wisconsin System, 286 Wis.2d 252 (2005). 
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In the instant case the only question raised by the UWW is whether Henige’s communications were 

disruptive to the operations of the Department of Art and Design. 

Safransky 
UW Counsel through their statements, and the Regents through their past decisions, have suggested 

that their citation of a single passage from Safransky may serve as the sole applicable standard for just 

cause. However, their citation of Safransky has been modified, is incomplete and has been taken out of 

its original context. Safransky reads as follows:  

“The court has previously defined the test for determining whether ‘just cause’ exists for 

termination of a tenured municipal employee as follows: ‘... one appropriate question is 

whether some deficiency has been demonstrated which can reasonably be said to have a 

tendency to impair his performance of the duties of his position or the efficiency of the group 

with which he works. The record here provides no basis for finding that the irregularities in 

appellant's conduct have any such tendency. It must, however, also be true that conduct of a 

municipal employee, with tenure, in violation of important standards of good order can be so 

substantial, oft repeated, flagrant, or serious that his retention in service will undermine public 

confidence in the municipal service.’ State ex rel. Gudlin v. Civil Service Comm. (1965), 27 Wis. 

2d 77, 87, 133 N.W.2d 799.” (Gudlin) 

The passage in Safransky is clearly quoted from an earlier decision, Gudlin, and there are at least two 

factors: whether there is a “tendency to impair”, and whether there is an undermining of “public 

confidence in the municipal service.”  

The paragraph in Gudlin from which the Safransky citation has been extracted states in full:  

“Where a municipal employee has been discharged under a statute or ordinance which endows 

him with tenure, one appropriate question is whether some deficiency has been demonstrated 

which can reasonably be said to have a tendency to impair his performance of the duties of his 

position or the efficiency of the group with which he works. The record here provides no basis 

for finding that the irregularities in appellant's conduct have any such tendency. It must, 

however, also be true that conduct of a municipal employee, with tenure, in violation of 

important standards of good order can be so substantial, oft repeated, flagrant, or serious that 

his retention in service will undermine public confidence in the municipal service. In such case 

the conduct can reasonably be deemed cause for suspension or discharge even though it has no 

direct bearing upon his performance of his duties. Because arbitrary and capricious action must 

be avoided, the concept of "cause" should be the more strictly construed the less the relevance 

of the conduct complained of to the performance of duty.”  

It is clear from the context and the language “one appropriate question” in both Gudlin and Safransky, 

that said question is not the ONLY appropriate question, and it is not the only standard being held in 

Gudlin. The court determined Mr. Gudlin did not in fact violate the very criterion that the Regents have 

exclusively cited, and yet upheld his dismissal, presumably based on other criteria. The language 

beginning with “It must, however, also be true…” demonstrates a second and additional standard, in 

that case that the conduct might “undermine public confidence.”  
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The court in Safransky did not decide, and in fact could not have decided whether Mr. Safransky was 

dismissible based solely on the standard that “the individual's conduct reasonably can be said to have a 

tendency to impair the individual's job performance or the efficiency of the group with which he works,” 

because the earlier court from which Safransky cited, Gudlin, found “no basis for finding that the 

irregularities in appellant's conduct have any such tendency”. 

Because the court in Gudlin found that the appellant did not violate the very standard that is being used 

by the court in Safransky, no determination could possibly be made by the Safransky court, based on 

Gudlin, that if he had, it would be sufficient by itself to warrant dismissal.  

Further, there are two components to the standard adopted by the Regents from Safransky, first, 

whether the conduct affected the performance of the duties of his position, and second whether the 

conduct “had a tendency to impair” the efficiency of the group with which he works.  

No consideration whatsoever of the second component was made by the court in Safransky. Safransky’s 

dismissal was upheld exclusively on the basis of the first component. Therefore, it cannot be said that 

the court in Safransky determined that someone may be dismissed based on the second component, 

which it never had occasion to consider in that case, and which clearly was not at issue in its precedent 

case, Gudlin. 

The dependence of UW Counsel and the Regents on Safransky can therefore rest solely on whether 

Henige’s conduct can be said to have affected his performance of the duties of his position. UW Counsel 

continues in their brief:  

“The Court continued to underscore that there should be a nexus between the conduct 

complained of and its deleterious effects on job performance: 

The basis for such a requirement of "just cause" or rational nexus is between conduct 

complained of and its deleterious effects on job performance as constituting grounds for 

termination of tenured government employees has been to avoid arbitrary and 

capricious action on the part of the appointing authority and the resulting violation of 

the individual's rights to due process of law. Only if the employee's misconduct has 

sufficiently undermined the efficient performance or the duties of employment will 

"cause" for termination be found. (Ibid.)” 

Counsel is also very clear about the responsibilities of the Regents in this matter: 

“The ultimate issue for the Board to determine is whether the University administration has met 

its burden of proving that there is just cause to support Dr. Henige's dismissal under the 

standard noted above.” (page 23) 

Rational Nexus 

So the question remains whether there was a “sufficient rational connection or nexus between the 

conduct complained of and the performance of the duties of employment” in the instant case.  

The Chancellor’s letter of July 13, 2016, central to the instant case, is explicit, and it is even quoted in 

UW Counsel’s own exceptions brief (page 10):  
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“…you will not have any on campus responsibilities. Your teaching load has been adjusted to 

reflect this request. This means that you will not attend department meetings, serve on 

committees or participate in personnel reviews. You will also not be required to perform 

academic advising with students.”  

This has implications for both the standard of review for dismissal for “just cause” as defined by both 

UW Counsel and the Regents, and for an understanding of the principles of academic free speech as 

they have been determined in recent legal cases, discussed below. 

Henige had no on-campus service responsibilities, and had only “official duties” concerning teaching 

online courses and presumably, research, though there is no mention of this in the Chancellor’s letter. 

Henige understood Kopper’s intent was to replace all of Henige’s service duties with additional teaching 

load. 

It is also very clear that the “job performance” referenced by Safransky is Safransky’s job performance 

and not the performance of any others. Safransky notes that: 

“In determining whether ‘cause’ for termination exists, courts have universally found that 

persons assume distinguishing obligations upon the assumption of specific governmental 

employment. Conduct that may not be deleterious to the performance of a specific 

governmental position, i.e., a department of agriculture employee may be extremely deleterious 

to the performance of another governmental occupation, i.e., teacher or houseparent in a 

mental ward. Thus it is necessary for this court to determine the specific requirements of the 

individual governmental position.” [emphasis added] 

Henige is a tenured associate professor within the UW-System, his employer, and as such normally must 

be held to the same standards as other tenured associate professors within that UW-System. Relative to 

“performance of duties” tenured faculty members receive tenure and are typically reviewed relative to 

their performance using the following categories: teaching, research and service. As such, these 

represent the typical “requirements” of a tenured faculty member. 

In the instant case, however, Henige’s “official duties” were even more narrowly defined, they are not 

typical, having been limited by the Chancellor’s own letter of assignment of July 13, 2016, solely to 

online teaching and conducting research.  

In the instant case, Henige is being prosecuted for allegedly creating a “hostile work environment” 

through his written communications which are not directly related to his teaching, his research or any 

specific service assignments. Henige had no service assignments at the time he issued his 

communications. 

Henige’s communications express concerns about how the Department of Art and Design is serving its 

students, and whether the administration is violating the rights of both students and faculty. These 

concerns are not personal in nature, and they have no direct relation to the duties of Henige’s position 

as outlined by the Chancellor. They do, however, raise issues of public concern, that is, whether the 

University as a public institution is adequately and appropriately serving its students, its “public”, who 

are mostly citizens of the State of Wisconsin. The efficiency of publicly-funded state institutions is a 

matter of public concern, as is the performance, integrity and conduct of public employees. 
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In the instant case, the conduct in question involved Henige’s communication of factual information to 

“the group with which he works”, regarding violations of policy and State statutes by colleagues and 

administrators, violations which compromised the obligations of the University to its students and its 

faculty. The veracity of the communications has not been questioned, nor has any demonstration of 

proof that the communications were not true ever been presented. No written or oral testimony was 

ever provided from anyone other than those whom Henige referenced in his communications. Fault for 

any claim that the “efficiency” of those bad actors exposed and challenged by Henige’s communications 

was “impaired” lies with the bad actors themselves, not Henige for accurately reporting their conduct. 

Any “impairment” of the “efficiency of the group” was created by the conduct of the bad actors, and 

their inability to deal with the consequences of having their improper conduct exposed and challenged.  

That said, no one has provided any actual evidence that there was any substantive impairment of 

anyone’s work, apart from their unsubstantiated generic claims that such was the case. What work, 

exactly, was impaired, and how? General claims have been made that the ability of the faculty to effect 

curricular changes was disrupted. Perhaps it was Dr. Wilk’s failure to perform her job obligations relative 

to the management of the art history area, and the subsequent reassignment of what should have been 

her duties to two ceramicists that led to that disruption. 

It has been argued that it took two full department meetings to agree to approval of minutes for a May 

19, 2016 meeting that was legally recorded, this meeting having occurred more than a year after 

Henige’s departure from the Department. It was not because there was no accurate record of the 

meeting, it was recorded. It was because the individuals whose conduct was called into question at that 

meeting persisted in attempting to sanitize the minutes such that the record would not reflect poorly on 

them. This is evident from the audio recordings of both meetings in which the minutes were discussed. 

This, the UWW claims, was Henige’s fault, despite the fact that he was not at that meeting, he was not 

part of the discussions about the minutes for that meeting, he lived 600 miles away at the time that 

meeting was held, and he had not contacted anyone in the Department for 14 months. 

All of this is underscored by the fact that, since Henige’s isolation from the Department in January 2015, 

the very same individuals have repeatedly disrupted the regular proceedings of Department meetings 

with personal airings of grievances against Henige, in his absence, and against another colleague who 

was present at those meetings, and that after permitting such digressions for nearly an entire academic 

year, the Interim Department Chair finally called in the Chief of Institutional Policy and Compliance to 

instruct those individuals not to engage in such conduct in open and public meetings. 

Henige’s informal and formal complaints to administrators went uninvestigated and unaddressed, for 

years, and in fact those same administrators then provided false and misleading information about 

Henige’s concerns to the faculty at large. This is documented in writing and in entirely legal audio 

recordings, all of which are a part of the documentation Henige submitted in advance of the Hearing. 

There is no “rational nexus” between any of Henige’s communications and his ability to perform his 

online teaching or to conduct his research. There is no “rational nexus” between any of Henige’s 

communications and the ability of certain of his colleagues to do their work, and in fact no 

demonstration has been made that their work was affected in any meaningful way.  

Through their own actions in isolating Henige from the Department and removing any responsibility for 

anything other than online teaching and research, the administration has in fact removed any rational 
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nexus that may have existed between his communications and his ability to perform his “official duties” 

as they were assigned to him by the Chancellor, or the duties of anyone else. The Regents therefore 

cannot dismiss Henige for “just cause” under their own standard for doing so. 

There is a larger problem with the UWW’s position: 

“The ultimate issue for the Board to determine is whether the University administration has met 

its burden of proving that there is just cause to support Dr. Henige's dismissal under the 

standard noted above.” (page 23) 

Where, exactly, is that standard published?  

UWS 4.01(1) provides no standard whatsoever, and although the courts have determined that generic 

“catch-all” phrases which lack specificity, such as the very quote from Safransky that the Regents have 

relied upon for so long, are not necessarily unconstitutionally vague, the complete absence of any 

published standard at all in the statute, or anywhere else reasonably accessible to faculty, renders UWS 

4.01 void for vagueness.  

For all practical purposes, no faculty member can know what the standard being held by the Regents is 

until they receive a final Decision and Order. The courts have addressed this: 

“The notion of due process requires that sanctions be imposed on individuals only if they could 

reasonably have known in advance that their questioned behavior had been proscribed. In 

accordance with this principle, the Supreme Court has held that a statute may be void for 

vagueness in order to ensure that individuals are fairly apprised in advance regarding the 

specific conduct which the legislature has prohibited.” (emphasis added) [diLeo v Greenfield, 

541 F.2d 949 (1976)]  

The legislature has not prohibited any conduct in UWS 4. The Regents could have included the phrase 

from Safransky, which has served as their “standard” for over twenty years, in UWS 4. They did not. 

They could have published this standard on their own web site. They have not. They could have 

instructed campuses to include this “standard” for dismissal in their individual personnel rules. They 

have not.  

UW Counsel might argue that previous disciplinary actions served as “notice”, had those actions 

resulted in any statement indicating exactly what in Henige’s email communications was proscribed, 

rather than just referring to his sending of emails as a “behavior” that warranted “disciplinary” action. 

The sending of emails to conduct University business is an expectation explicitly encouraged in the 

UWW Email Policy. There are no proscriptions on how long those emails can be or when they are sent. It 

cannot be argued that simply doing so may subject someone to disciplinary action. Therefore it can only 

be the contents of such emails that is relevant, which the UWW has repeatedly refused to specify. There 

was no “notice” because there was never any specificity in any information that was ever conveyed to 

Henige. 

Another opportunity to convey any concerns the Department had regarding Henige’s alleged conduct, 

and thereby provide “notice”, existed in periodic personnel reviews. However, the Department, College 

and University has refused to provide Henige with any personnel reviews of any kind since 2013. 
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The courts have required that due process demands specificity in any notice given to the accused. 

[Goldberg v Kelly, 397 U.S. 254 (1970), which requires “adequate notice detailing the reasons”] In this 

case, all previous disciplinary proceedings concluded that Henige’s communications were “harassing” 

without any detailing of how they were so, other than that a vast minority of the recipients of those 

communications “perceived” them to be so, exclusively because those communications were critical of 

their conduct. 

Burden of Proof 
Another issue arises relating to the phrase “whether the University administration has met its burden of 

proving that there is just cause”. Where in the statutes, exactly, is there any statement of what that 

burden is? Is it a “preponderance of the evidence” or “clear and convincing evidence”? The statute 

defines both but does not specify which should apply. UW Counsel and the Regents have both conflated 

the two standards, probably intentionally, using the phrase “clear preponderance of the evidence”, and 

therefore there is no way for them to demonstrate that they have met either of the two standards 

defined in the statutes, even if one of those standards had actually been identified in the statutes as the 

applicable standard.  

Under UWS 4, the Hearing Panel acts as the “hearing agent for the board”. The intent of these 

provisions is to provide a faculty member subject to dismissal with the equivalent of a jury of their 

peers. As such the Hearing Panel must be properly instructed by the Board or by statute as to which 

standard of proof is applicable to their determination of guilt or innocence. The Board gave no such 

instruction, and the statutes contain no such instruction regarding the applicable standard of proof, and 

as such, anyone subjected to UWS 4 as a defendant will necessarily be denied their due process rights 

under the law. 

This is not a reversible error. Even if after judicial review the case is remanded back to the UWW 

because of myriad other due process concerns raised in Henige’s earlier brief, that does not change the 

fact that the statute lacks specificity as to which standard of proof must be applied, and neither Henige 

nor the Hearing Panel can be properly instructed as to which should be applied. Until that specificity is 

added to the statute, it seems unlikely that anyone can be dismissed under UWS 4 without violating 

their due process rights. 

For all of these reasons, UWS 4.01 must be deemed void for vagueness. 

 

Constitutional and Academic Free Speech 
Further clarification of some of the assertions made by UW Counsel in their brief is necessary. 

Regents Response to Appeal 
UW Counsel in their exceptions brief stated that: 

“…the Board found no evidence of constitutional violations,…” (page 9) 

In their response to Henige’s appeal of June 29, 2016 relative to that earlier disciplinary process, the 

Regents wrote on November 15, 2016 that: 
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“When public employees make statements pursuant to their official duties, they are not 

speaking as citizens for First Amendment purposes and the Constitution does not insulate their 

communications from discipline. See Garcetti v. Ceballos, 547 U.S. 410, 423 (2006). Henige’s 

intimidating communications to his colleagues were all made pursuant to his official duties and 

did not touch on issues of public concern that would implicate First Amendment protections. 

See e.g. Gray v. Lacke, 885 F.2d 399, 411 (7th Ci. 1989) (Internal complaint of harassment is 

personal and did not raise an issue of public concern giving rise to a claim under the First 

Amendment).” [emphasis added] 

The first sentence in this statement is obviously not specific to Henige, it is a general statement of the 

Regents’ understanding of the legal issues surrounding public employee speech. That understanding is 

incorrect.  

Official Duties 
The Chancellor’s letter of July 13, 2016, central to the instant case, is clear, and establishes the limits of 

Henige’s “official duties”:  

“…you will not have any on campus responsibilities. Your teaching load has been adjusted to 

reflect this request. This means that you will not attend department meetings, serve on 

committees or participate in personnel reviews. You will also not be required to perform 

academic advising with students.”  

Garcetti 
Even if one were to believe Garcetti was applicable relative to the instant case, Henige’s “official duties” 

included only the teaching of his online courses, and his research, and none of his communications had 

anything to do with these “official duties”. Should an argument be made that Henige’s communications 

concerned his service to the department, college and university, Henige had been explicitly released 

from all such service duties by virtue of the terms of the very letter of assignment the University claims 

Henige “violated”.  

Therefore, none of Henige’s communications were made “pursuant to his official duties,” as they existed 

at the time he made them, as Garcetti requires, and Henige’s communications do in fact implicate First 

Amendment protections. It is important to address these implications as they relate to both the instant 

circumstances, and those surrounding all previous disciplinary actions against Henige, all of the penalties 

for which having been imposed since December 2015, and all exclusively centered on Henige’s 

communications. 

Garcetti is inapplicable for many reasons. Even in the majority decision in Garcetti, the Court stated that: 

“Two final points warrant mentioning…Second, Justice Souter suggests today’s decision may 

have important ramifications for academic freedom, at least as a constitutional value. There is 

some argument that expression related to academic scholarship or classroom instruction 

implicates additional constitutional interests that are not fully accounted for by this Court’s 

customary employee-speech jurisprudence. We need not, and for that reason do not, decide 

whether the analysis we conduct today would apply in the same manner to a case involving 

speech related to scholarship or teaching.” [internal citations omitted] 
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“Academic scholarship” and “classroom instruction” were Henige’s only assigned “official duties”. 

Justice Souter’s dissenting opinion, mentioned supra, includes that: 

“As all agree, the qualified speech protection embodied in Pickering balancing resolves the 

tension between individual and public interests in the speech, on the one hand, and the 

government’s interest in operating efficiently without distraction or embarrassment by talkative 

or headline-grabbing employees. The need for a balance hardly disappears when an employee 

speaks on matters his job requires him to address; rather, it seems obvious that the individual 

and public value of such speech is no less, and may well be greater, when the employee 

speaks pursuant to his duties in addressing a subject he knows intimately for the very reason 

that it falls within his duties.” [emphasis added] 

Henige knew his subjects “intimately” by virtue of having served as Assistant Chair, and Department 

Chair, coordinating the accreditation effort, scheduling all courses, and being the senior art historian. 

Regarding the applicability of the Pickering balance versus the conclusions of the majority opinion, 

Souter continued that: 

“This is, to be sure, a matter of judgment, but the judgment has to account for the undoubted 

value of speech to those, and by those, whose specific public job responsibilities bring them 

face to face with wrongdoing and incompetence in government, who refuse to avert their 

eyes and shut their mouths. And it has to account for the need actually to disrupt government 

if its officials are corrupt or dangerously incompetent. It is thus no adequate justification for 

the suppression of potentially valuable information simply to recognize that the government has 

a huge interest in managing its employees and preventing the occasionally irresponsible one 

from turning his job into a bully pulpit. Even there, the lesson of Pickering (and the object of 

most constitutional adjudication) is still to the point: when constitutionally significant interests 

clash, resist the demand for winner-take-all; try to make adjustments that serve all of the values 

at stake.” [emphasis added, internal citations omitted] 

Regarding the controllability of government speech, Souter argued: 

“This ostensible domain beyond the pale of the First Amendment is spacious enough to include 

even the teaching of a public university professor, and I have to hope that today’s majority does 

not mean to imperil First Amendment protection of academic freedom in public colleges and 

universities, whose teachers necessarily speak and write “pursuant to official duties.” See 

Grutter v. Bollinger, 539 U. S. 306, 329 (2003) (“We have long recognized that, given the 

important purpose of public education and the expansive freedoms of speech and thought 

associated with the university environment, universities occupy a special niche in our 

constitutional tradition”); Keyishian v. Board of Regents of Univ. of State of N. Y., 385 U. S. 589, 

603 (1967) (“Our Nation is deeply committed to safeguarding academic freedom, which is of 

transcendent value to all of us and not merely to the teachers concerned. That freedom is 

therefore a special concern of the First Amendment, which does not tolerate laws that cast a 

pall of orthodoxy over the classroom. ‘The vigilant protection of constitutional freedoms is 

nowhere more vital than in the community of American schools’” (quoting Shelton v. Tucker, 

364 U. S. 479, 487 (1960))); Sweezy v. New Hampshire, 354 U. S. 234, 250 (1957) (a 

governmental enquiry into the contents of a scholar’s lectures at a state university 
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“unquestionably was an invasion of [his] liberties in the areas of academic freedom and political 

expression—areas in which government should be extremely reticent to tread”).” 

Thus, despite the Regents’ claims, the question of the relationship between the First Amendment and 

academic employee speech was not settled by Garcetti in 2006. That question was left unanswered by 

the Court, who clearly recognized that should this question arise in a case involving a university 

professor, different conclusions may need to be drawn, and an exception to their determination in 

Garcetti likely exists. 

Demers v. Austin 
The question of the limits of academic free speech for a “teacher and professor” was addressed in 2014 

in Demers v. Austin:  

“We conclude that Garcetti does not—indeed, consistent with the First Amendment, cannot—

apply to teaching and academic writing that are performed “pursuant to the official duties” of 

a teacher and professor. We hold that academic employee speech not covered by Garcetti is 

protected under the First Amendment, using the analysis established in Pickering. The Pickering 

test has two parts. First, the employee must show that his or her speech addressed “matters of 

public concern.” Pickering, 391 U.S. at 568; see Connick, 461 U.S. at 146. Second, the employee's 

interest “in commenting upon matters of public concern” must outweigh “the interest of the 

State, as an employer, in promoting the efficiency of the public services it performs through its 

employees.” Pickering, 391 U.S. at 568; see Cockrel v. Shelby Cnty. Sch. Dist., 270 F.3d 1036, 

1048 (6th Cir.2001); Leary v. Daeschner, 228 F.3d 729, 737 (6th Cir.2000).” [emphasis added] 

Because Henige’s only assigned duties at the time of his communications concerned “teaching and 

academic writing”, no case can be made that Garcetti is applicable to his communications, or that 

Henige’s communications are not protectable under the First Amendment, subject to the Pickering tests.  

The amicus brief filed by the American Association of University Professors (AAUP) on behalf of Demers 

[https://www.aaup.org/sites/default/files/files/AAUP Brief.pdf] is particularly instructive as to academic 

free speech and how that concept is “understood by the academic community”, as expressed in UWS 

4.01(2): 

“A faculty member is entitled to enjoy and exercise all the rights and privileges of a United 

States citizen, and the rights and privileges of academic freedom as they are generally 

understood in the academic community. This policy shall be observed in determining whether 

or not just cause for dismissal exists.” (emphasis added) 

Citing Pickering, the Court in Demers stated that: 

“The task of a court is ‘to arrive at a balance between the interests of the teacher, as a citizen, ․ 

and the interest of the State, as an employer.’” 

And so, also in Demers: 

“The first step in determining whether [Demers] Plan is protected under the First Amendment is 

to determine whether it addressed a matter of public concern. Whether speech is a matter of 

public concern under Pickering is a matter of law that we review de novo. Berry v. Dep't of Soc. 
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Servs., 447 F.3d 642, 648 (9th Cir.2006). The plaintiff bears the burden of showing that his or her 

speech addresses an issue of public concern. Eng v. Cooley, 552 F.3d 1062, 1071 (9th Cir.2009). 

“Speech involves a matter of public concern when it can fairly be considered to relate to ‘any 

matter of political, social, or other concern to the community.’” Johnson v. Multnomah Cnty., 48 

F.3d 420, 422 (9th Cir.1995) (quoting Connick, 461 U.S. at 146). The “essential question is 

whether the speech addressed matters of public as opposed to personal interest.” Desrochers 

v. City of San Bernardino, 572 F.3d 703, 709 (9th Cir.2009) (internal quotation marks and citation 

omitted). Public interest is “defined broadly.” Ulrich v. City & Cnty. of S.F., 308 F.3d 968, 978 

(9th Cir.2002). We have adopted a “liberal construction of what an issue of public concern is 

under the First Amendment.” Roe v. City & Cnty. of S.F., 109 F.3d 578, 586 (9th Cir.1997) 

(internal quotation marks omitted). We consider “the content, form, and context of a given 

statement, as revealed by the whole record.” Connick, 461 U.S. at 147–48. Of these, content is 

the most important factor. Desrochers, 572 F.3d at 710. [emphasis added] 

We begin by noting two obvious points. First, not all speech by a teacher or professor addresses 

a matter of public concern. Teachers and professors, like other public employees, speak and 

write on purely private matters. If a publicly employed professor speaks or writes about what is 

“properly viewed as essentially a private grievance,” Roe, 109 F.3d at 585, the First Amendment 

does not protect him or her from any adverse reaction. Second, protected academic writing is 

not confined to scholarship. Much academic writing is, of course, scholarship. But academics, in 

the course of their academic duties, also write memoranda, reports, and other documents 

addressed to such things as a budget, curriculum, departmental structure, and faculty hiring. 

Depending on its scope and character, such writing may well address matters of public 

concern under Pickering.” 

So, did Henige in his communications address matters that were primarily of “public concern”, and not 

“purely private” or of “personal interest”? 

Issues of Concern to the Students and More Broadly, the Public 
Henige’s communications raise a number of concerns relative to the students. Many of these concerns 

came to Henige’s attention solely because they were brought to him by the students themselves. It must 

be true that a public agency charged primarily with service to students implicates those very students as 

“the public”, and therefore their interests must be of “public concern”.  

• Concerns with course scheduling that directly affect the ability of students to graduate in a 

timely manner.  

o Public Interest – It is surely in the public interest to ensure that the services provided by 

a public agency are not unduly expensive in terms of both time and money, and that the 

agency fulfills its promises to the public, in this case that a “4-year degree” at a “4-year 

institution” is just that. 

o Private Interest – There was no private interest. Henige ensured that his courses were 

being scheduled appropriately. 

• Concerns about providing students with projections of future course offerings to aid them in 

planning their academic careers 

o Public Interest – This serves the same interests as just above – timeliness and expense.  
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o Private Interest – There was no private interest. Henige’s courses would have been 

scheduled the same way regardless. Moreover, Henige repeatedly provided his 

projections to the administration for just this purpose. The administration chose not to 

publish them for the benefit of the students, presumably because other faculty would 

not provide projections of their own courses. 

• Whether summer offerings of art history surveys disadvantage students during the regular 

semesters 

o Public Interest – Siphoning off students during the summers affects the enrollments in 

the regular semesters. When a regular-semester offering is cancelled, students who 

cannot afford to take courses in the summer suffer from fewer options in the regular 

semester, and this may inhibit their progress. 

o Private Interest – Henige has no interest in summer offerings, as he routinely picked up 

dedicated Winterim-only online courses instead, and it was not permissible to do both. 

• Whether the curriculum meets the standards published by the accrediting agency NASAD, and 

whether advertising that the program is “accredited” when it does not actually meet those 

standards is seriously misleading. 

o Public Interest – When a public agency claims accreditation, the public has a right to 

expect that the standards set by the accrediting body have been met. 

o Private Interest – Henige has no private interest in accreditation. 

• How to best address the issue of non-western art history in order to meet accreditation 

requirements for all art majors 

o Public Interest – Same as just above. 

o Private Interest – Henige does not teach nonwestern art history, but the proposed plan 

did involve adjustments to his course. Henige believed those changes would adversely 

affect the students’ experience of that course, and their ability to transfer those courses 

to other institutions. 

• Whether it is appropriate to diverge from established requirements by personalizing courses 

into a student’s major requirements that are not a part of the published requirements for that 

major, and are not in “art and design” as required by accreditation. 

o Public Interest – The Department’s decision to do this was taken solely in order to 

deflect attention from the fact that the program does not provide what the students 

require – a predictable rotation and range of course offerings that would allow the 

students to graduate in a timely manner.  

o Private Interest – Henige has no private interest in this. 

• Whether the 120-credit art history major should be eliminated because it damages the students, 

taking the most recent 25 graduates on average 11.9 terms and 139.9 credits to graduate. This is 

Henige’s own program, but eliminating it would have no effect on Henige’s assignment. 

o Public Interest – It is not in the interest of the students – the public – to promise 4-year, 

120-credit degree that the agency has not once delivered in the last 24 years and cannot 

deliver. That seems to constitute “bait-and-switch” fraud. By the time the students 

realize that they have run out of options and it is going to take them much longer to 

graduate than anticipated, it is too late to transfer, and too late to change majors. 

According to the UWW web site, current tuition alone totals $7662 per year. The 
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average extra cost incurred by students in this program is $15324 plus income lost by 

not already being in the workforce. 

o Private Interest – The elimination of the major, which has graduated an average of 1 

student per year, would have no effect on Henige’s teaching assignment. 

• Whether it is appropriate to advertise a four-year, 125-credit degree Bachelor of Fine Arts in 

Studio Art when in reality it has taken the 33 most recent graduates on average 154 credits and 

11.9 semesters to graduate. 

o Public Interest – It is not in the interest of the students – the public – to promise 4-year, 

125-credit degree that the agency has not once delivered and cannot deliver. That 

seems to constitute “bait-and-switch” fraud. By the time the students realize that they 

have run out of options and it is going to take them much longer to graduate than 

anticipated, it is too late to transfer. Henige is aware of numerous students who have 

been compelled to switch to a BA-Art degree at the eleventh hour because they could 

not afford to complete a program they initially believed and were promised they could 

complete in a timely and affordable manner, as advertised by the University. According 

to the UWW web site, current tuition alone totals $7662 per year. The average extra 

cost incurred by students in this program is $15324 plus income lost by not already 

being in the workforce. 

o Private Interest – Henige is only very peripherally associated with the BFA program, in 

that his survey and upper-level art history courses may be taken by those students. He 

has no private interest in this program. 

• Regarding the Post-Foundations Review, whether it is appropriate to publish one set of 

procedures for that review in the Undergraduate Catalog, publish those same procedures on the 

Department’s web site and distribute it directly to the students participating, and then conduct 

the actual review in a manner entirely different from those published procedures. 

o Public Interest – It is not in any way in the interest of students – the public – to be 

presented with one set of procedures, prepare for those procedures, and then be 

confronted with a completely different process when they arrive for the review, a 

review which may result in their dismissal from the program.  

o Private Interest – Henige expressed very clearly that he had no objections to how the 

Department was actually conducting the review. He merely expressed that that process 

must be reflected in the language provided to the students in advance. To do so would 

take a simple curricular action, which Henige recommended on multiple occasions. It 

has not happened. Henige has no involvement in this Review, and therefore has no 

private interest. 

• Whether faculty in the studio courses have a right to demand more than eight hours of work per 

week per course, as a full-time student  

o Public Interest – Students should not have to spend more than 40 hours a week on 

school work as a full-time student, 8 hours per 3-credit course, and yet studio 

instructors routinely require far more. This takes time away from students’ work lives, 

and their personal lives, and from their other non-studio courses. 

o Private Interest – Henige would like to see students be more successful in his art history 

courses because they have adequate time to dedicate to them. 

• Whether faculty members leading student field trips should be required to chaperone the buses 



16 
 

 

o Public Interest – The personal safety of the students – the public – is surely a matter of 

public concern. When a faculty member absolves themselves of responsibility for 

chaperoning a bus, that duty is often left to others, sometimes students, who may or 

may not be suited to the task, and as such may place the students at risk. 

o Private Interest – At first, Henige had a private interest in ensuring that all of the buses 

serving field trips in which he was involved were safe. When the faculty voted to allow 

faculty members not to chaperone their own buses, Henige stopped participating in 

those field trips, and therefore his private interest was removed. 

• Whether faculty members teaching Monday-Wednesday-Friday face-to-face courses should be 

permitted to cheat students by routinely cancelling Friday classes. 

o Public Interest – When students pay for a face-to-face, three-day-a-week course, they 

deserve face-to-face instruction on all three days. 

o Private Interest – Henige has no personal interest in this because he teaches his courses 

as advertised.  

• Whether faculty can dictate what they will and will not teach, when their refusal to do so affects 

the availability of courses to students 

o Public Interest – The availability of course offerings is directly related to time-to-degree. 

Fewer course options means more time to degree, and that costs students – the public – 

time and money, and higher student loan debt. The administration determines which 

courses need to be offered, and they should not defer to the private interests of the 

faculty in making that determination. 

o Private Interest – Henige has always offered the courses the students have needed, and 

which he has been assigned, and has also offered nine (9) additional special topics 

courses of his own over seventeen years in an attempt to help mitigate the problem of 

course options for students. 

Issues of Concern to the Community of Faculty and More Broadly, the Public 

• Legality of Henige’s exclusion from Department meetings 

o Public Interest – If it is determined that the administration can deny Henige the right to 

participate in shared governance, in this case by attending meetings of a government 

body of which he is a member, contrary to the plain language of Wis. Stat. 19.89, it 

affects the entire faculty, because the same could happen to them. It also affects the 

general public, because such a determination would mean that any employer could limit 

the participation of any employee in government. 

o Private Interest – Henige’s private interest in attending such meetings is in ensuring that 

the facts are being presented to the other members of the government body – the 

Department – and that legitimate discussion of important issues at the Department 

level, relative to its service of the public, is both permitted and encouraged to occur. 

• Legality of the administration’s threats against Henige’s profession and the income of that 

profession if Henige exercised his legal right to attend Department meetings, either as a 

member of that government body or even as an observer as a taxpayer of Wisconsin 

o Public Interest – As above, if Henige’s job can be threatened if he participates in legal 

activity which is guaranteed by statute, then so can anyone else’s job. Wis. Stat. 

943.30(1) protects Henige and others against such intrusion. 
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o Private Interest – As above – Henige has a right to ensure that the government agency 

that employs him acts lawfully, and is not permitted to deprive him of any portion of his 

property (tenure) should he choose to exercise that legal right. 

• Whether or not the record of completed disciplinary actions constitutes “open records” under 

Wisconsin law. 

o Public Interest – “Citizens have a very strong public interest in being informed about 

public officials who have been derelict in their duties.” (Wisconsin Public Records Law 

Compliance Guide, DOJ, November 2015)  

o Private Interest – Henige’s interest in releasing the record of proceedings against him is 

both public and private. Henige believes he has a right to demonstrate that rumors and 

innuendo about his circumstances are unfounded, and that the facts have been 

misrepresented by corrupt officials who have misled the public about how they might 

obtain information relative to those circumstances. 

• Whether minutes and agendas for Department meetings should be left on the shared storage 

drive for future reference by all faculty 

o Public Interest – These are by definition public records, and must remain accessible. 

o Private Interest – Henige had an interest in ensuring that the minutes recorded were 

accurate relative to the actual proceedings. There is a recent history of “sanitizing” 

meeting minutes to eliminate anything that might be embarrassing to the 

administrators of the Department, such as the sudden resignation of the chair of the 

Department, which is nowhere reflected in the minutes for the meeting in which that 

chair did so, and adding statements intended to impugn the character of individuals 

who have acted lawfully, for example, by recording open and public meetings, or 

exercising their right to abstain from votes. 

• Whether a policy regarding the approval of curricular actions, which was unanimously adopted 

by the Department in October 2008, should continue to be applied and not be circumvented 

o Public Interest – The public should have an interest in ensuring that public agencies 

follow their own rules. They also have an interest in ensuring the competency of the 

individuals administering those agencies. The circumvention of this policy by the 

Department Chair was not due to “exigent circumstances” other than her failure to 

ensure that the proposals were prepared in time to meet the policy deadlines 

established at all levels. It is also in the public interest that all faculty are permitted to 

review and discuss curricular proposals that affect students so that the best possible 

outcome relative to the service of those students may be reached. 

o Private Interest – Henige had no personal stake in the particular curricular proposals in 

question, but as the senior art historian, he had an interest in ensuring that the 

proposals properly served the students. 

• Whether a “Policies and Procedures” Handbook, which would address a great many of the 

issues raised above, should be created, especially when the Provost’s Office explicitly instructed 

the Department to do so, over three years ago 

o Public Interest – The public has an interest in ensuring that employees of public agencies 

know and understand the rules which govern them. 

o Private Interest – Henige has no personal stake in this, other than as a citizen. 
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• Whether administrators are free to lie to the Department faculty about decisions that they have 

taken, or whether or not they have complied with published policy 

o Public Interest – As above, “Citizens have a very strong public interest in being informed 

about public officials who have been derelict in their duties.” (Wisconsin Public Records 

Law Compliance Guide, DOJ, November 2015) When legitimate grievances are filed 

alleging dishonesty on the part of public administrators, and that dishonesty is clearly 

documented in the writings of those accused, the public has a right to know that 

appropriate disciplinary actions will be taken, and that those grievances will not be 

quashed and go uninvestigated. 

o Private Interest – Henige’s reputation has been repeatedly called into question by 

individuals who have lied about his conduct to his colleagues, both individually and 

severally, and have not provided at any time any substantiation for their claims, despite 

being specifically asked to do so by their colleagues. Henige’s private interest is in 

putting an end to the defamation of his character and the damage to his professional 

reputation. 

• Whether nine-month employees can be compelled by the University to participate in University 

business while off-contract 

o Public Interest – This applies to all nine-month employees across the entire UW-System, 

and presumably to other State employees who enjoy continuing employment under 

partial-year contracts. They have every right to understand the terms of their contracts, 

and whether compelling individuals to participate in University business while they are 

not under contract constitutes a breach of that contract. 

o Private Interest – Henige obviously also has a private interest in knowing whether or not 

he can be compelled to conduct University business while off-contract. 

Regarding Speech that is Not of Public Concern 
When considering whether speech is protected under the First Amendment, the Court has stated in 

Demers that: 

“We consider ‘the content, form, and context of a given statement, as revealed by the whole 

record.’ Connick, 461 U.S. at 147–48. Of these, content is the most important factor. 

Desrochers, 572 F.3d at 710.” [emphasis added] 

The Court in Roe stated that: 

“However, if the communication is essentially self-interested, with no public import, then it is 

not of public concern.” (Roe v. City & Cnty. of S.F., 109 F.3d 578, 586 (9th Cir.1997)) [emphasis 

added] 

Henige asserts that there are no examples of his speech which are entirely, “essentially”, or even 

primarily self-interested, and which have “no public import”. Even when Henige asserts that his own 

rights have been violated, a broader reading “as revealed by the whole record” of Henige’s 

communications demonstrates that these concerns are consistently considered more broadly, in the 

light of all faculty rights, both on campus and throughout the UW-System, and not just his own. This is 

also reflected in several opinion pieces Henige published in the school newspaper, the Royal Purple, 

which the administration has not included as part of the record. 
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The interest of the State, in promoting the efficiency of the public services it performs 
Demers following Pickering also states that: 

“Second, the employee's interest “in commenting upon matters of public concern” must 

outweigh “the interest of the State, as an employer, in promoting the efficiency of the public 

services it performs through its employees.” Pickering, 391 U.S. at 568;” 

The presumption in much of the case law previously noted is that the State had an interest in 

performing the public services in the manner in which they were currently being performed at the time 

the relevant speech was uttered, and that they were already “efficient”. Garcetti cites Pickering relative 

to interference with the “regular operation of the schools” [emphasis added]. The word “regular” 

derives from the Latin “regula”, meaning a “rule”. Any operation of a government agency that does not 

comply with its own rules cannot be considered “regular”. Yes, the State has an interest in ensuring that 

services are performed with “efficiency” in a manner that complies with its own policies and state 

statutes, and in a manner that serves the interests of the public. Clearly that is not the case in this 

instance.  

The majority of Henige’s communications address failures of the Department, College and University to 

provide services to the students – the public – in a manner compliant with internal policies, in a manner 

consistent with its own published materials, and in a manner consistent with the promises the 

University has made to the public – its students. The remaining communications address concerns of the 

community of other faculty on campus, and throughout the UW-System, and failures by that UW-

System and its representatives to abide by contractual, policy and statutory protections that the UW-

System and the State of Wisconsin claims to have afforded them. 

The State can have no interest in an agency’s repeated inefficiencies and failures to provide the services 

that said agency itself has advertised to the public and to its employees. And both the State and the 

public must have an interest in ensuring that the agency does in fact do so, because failure to do so 

comes at the expense of the students and the employees – and the broader public.  

This has been Henige’s primary concern, and it is clearly “revealed by the whole record” of Henige’s 

communications, which includes not only the communications relevant to the instant case, but all 

previous communications for which the University has mistakenly deprived Henige of property interests. 

Justice Souter’s concerns about “wrongdoing and incompetence in government” and in “corrupt and 

dangerously incompetent” officials are at the very heart of Henige’s communications. Souter implored 

that some deference be given to speech in the academic setting, and the Court did just that in both the 

majority decision and the minority dissent in Garcetti. The Ninth Circuit confirmed it in Demers. Henige 

believes that, if given the opportunity, the Seventh Circuit will agree. 

Disruption 
The only charge in this case is that through his communications, Henige “established pattern of behavior 

has been disruptive and destructive to the Art and Design Department.”  

Motivations of the Claimants 
Both Henige and the UWW agree (they effectively stipulated to this at the Hearing) that the actual 

claimants in this case consist of “four or five” individuals, Wilk, Messer, Melton, Flanagan and White, 

and not the entire “Art and Design Department” comprising nearly 30 individuals, the vast majority of 
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whom are not represented in the exhibits because they have said nothing. Henige believes that Flanagan 

is not central to the issues within the Department, and Flanagan’s testimony at the Hearing was honest 

and self-reflective. The motivations of the remaining four claimants are made clear by their own actions.  

When confronted with calls for accountability for decisions they took, which Henige challenged because 

he believed they adversely affected either the rights of his students or his colleagues, no account was 

given. No one ever said “I did this because…and I believe it is beneficial to the students/faculty 

because…” These individuals have had every opportunity to demonstrate that their actions were 

consistent with the “regular” and “efficient” operations of the Department, College or University. They 

failed to do so, and by failing to do so, they eroded the trust of Henige, his colleagues, and the students, 

and opened themselves to legitimate criticism of their actions. Instead of defending their actions they 

cried “foul” and filed grievances, complaints and temporary restraining orders, and “conspicuously 

isolated” Henige, further eroding the trust of Henige and the rest of their colleagues. The rest of the 

faculty in the Department are fully aware of this. As a result they now fear to speak out. 

They called upon the administration to create “Meeting Rules of Conduct”, purportedly applicable 

exclusively to the Department of Art and Design and no other entity on campus, that gave them 

unfettered discretion over what may and may not be discussed at Department meetings. They managed 

to delay any Departmental discussion of these “Rules” for 19 months, either by refusing to add that 

discussion to meeting agendas or by quitting their posts when the Dean instructed them to add that 

discussion to the agenda, before the faculty as a whole unanimously rejected them on May 19, 2016, 

after only six minutes of discussion. 

They claimed they “will not be scrutinized”, that they “will not be provoked into defending [their] 

actions”, or that they “do not have to defend [their] actions”. They refused to testify at the current 

Hearing and thereby subject themselves to the possibility of cross-examination. This speaks volumes. 

They lied to their colleagues and to the students – the public – about all of this, in writing and orally as 

captured in legal recordings, making them “corrupt and dangerously incompetent” in Henige’s view. 

They claimed Henige’s assertions were “unsupported”, “unwarranted”, “accusatory”, but never went so 

far as to say they were “false” or “untrue”, nor have they ever provided any examples of anything from 

Henige’s communications that was any of those things.  

They claimed Henige’s assertions constituted “harassment”, “bullying” and “intimidation” but never 

provided any examples of anything from Henige’s communications that was any of those things. At the 

same time they engaged in their own campaign of harassment, bullying and intimidation of the 

remaining faculty that has had a serious chilling effect on the willingness of the remainder of the faculty 

to speak out. They have witnessed what happens to people who speak out. 

No administrator ever offered to sit Henige down with each of the players individually with a mediator 

to work out the problems. Efforts at conflict resolution also availed nothing, because the Deans (McPhail 

and Mertens) who ultimately filed the complaints on behalf of others, including in the instant case, were 

not the persons with whom tensions existed with Henige, and the other complainants in earlier 

proceedings refused to enter into conflict resolution at all. When the Chancellors mandated 

“counseling” in order to deal with Henige’s alleged “anger issues”, the counsellors could not identify 
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what in Henige’s communications was a problem, nor would the administration identify it for them 

when Henige explicitly requested that they do so.  

Most importantly, the audio record demonstrates that the only individuals causing any disruption to the 

“regular” and “efficient” conducting of business at department meetings since Henige’s departure were 

the same individuals: Wilk, Melton, Messer and White. Their repeated airing of their grievances at open 

and public Department meetings, captured in audio recordings, long after Henige had been absent from 

the Department, diverted time and attention away from the business at hand. The fact that their 

statements were also false render them defamatory and subject to civil action. The problem became so 

pervasive that Interim Chair Greg Cook felt compelled to bring in Paige Reed (Reed), Chief of 

Institutional Policy and Compliance, to discuss with the faculty exactly what should and should not be 

discussed at open and public department meetings. Not surprisingly, the only individuals who spoke up 

during that meeting were Cook, Melton, Messer, White, and Wilk. In each case Reed attempted to 

disabuse these individuals of their incorrect perceptions about what was and what was not legal and 

appropriate to discuss at such meetings. Reed’s statements conformed almost exactly to Henige’s 

assertions. That meeting was also legally recorded. 

The key players, Wilk, Messer and Melton, and less so, White, all refused to testify at the Hearing in the 

instant case, and so the UWW relied on Cook and Mertens to testify for them through hearsay. Melton 

claimed a “health concern” precluded her from testifying in person, and after offering to testify by 

telephone, withdrew that offer and submitted instead a written statement that could not be cross-

examined. Messer also submitted a written statement in lieu of in-person testimony, despite the fact 

that she attended the entire hearing as an observer. White sat near her the entire time, but White 

neither testified nor submitted a written statement. Wilk was not at the hearing nor did she submit any 

written statement.  

At the Hearing, the only Department member to testify, Flanagan, did not testify to any disruption of his 

ability to perform his job duties. None of the others whom the UWW claims were “disrupted” testified in 

person, and two of those individuals “testified” only through written statements that could not be cross-

examined. Despite this, the Hearing Panel obviously gave credence to these statements. 

While the submittal of written statements in lieu of in-person testimony is perhaps technically 

permissible under the relaxed rules for such hearings, the obvious intent of doing so, particularly in 

Messer’s case but also in Melton’s, was to avoid subjecting themselves to cross-examination. To be 

considered “substantial evidence”, such hearsay must also be corroborated by in-person testimony, 

conspicuously absent in this case. It is a most egregious affront to the right of an individual to confront 

and cross-examine their accusers for one of those accusers to submit a written statement, and then sit 

in the room the entire time at the hearing refusing to testify in person and be cross-examined. It is also 

anathema to the very stated purpose of the UW-System, “the search for truth”. The intent could not be 

more clear: “I want to be on the record but I don’t want to be challenged on what I say. I want to make 

allegations with impunity, but not be challenged to back up those allegations with substantive facts, nor 

subject myself to the possibility of being cross-examined.”  

Conclusion of the UWW Brief 

UW Counsel makes the assertion that “the record has clearly and persuasively demonstrated that Dr. 

Henige’s conduct has poisoned the Department of Art and Design…” In fact, the record shows that at 

least four individuals who remain in the Department, Susan Messer, Renée Melton, Deborah Wilk and 
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Max White have been, and continue to be, largely responsible for the disruption that was created while 

Henige was still in the Department, and fully responsible for any disruption that has continued long after 

Henige was “conspicuously isolated” from the Department. 

Conclusions Regarding Academic Free Speech 
There can be no question that Henige’s communications were intended to compel the administration to 

conduct itself according to its own published policy and law, because the consequences of not doing so 

had disadvantaged the students and his colleagues – the public, who had reported their concerns to 

Henige directly. With rare exception noted above, Henige had no “private interest” at all in any of the 

communications he sent, sent at the behest of the very public which the University purports to serve 

and which Henige has continually served – its students. 

As such, his communications as academic employee speech are protected under the First Amendment of 

the Constitution as interpreted in Demers. None of Henige’s speech in the instant case was made 

“pursuant to official duties” as explicitly assigned by the Chancellor, and as required under Garcetti. All 

of his communications historically have balanced heavily in favor of the public’s interest in identifying 

and rooting out corruption and incompetence in government over the University’s interest in 

“promoting the efficiency of the public services it performs through its employees” under Pickering, 

because in this case those very services were not and still are not being performed in accordance with 

the agency’s own policies or state statutes, and are not serving the very public the University purports to 

serve. There can be no government interest in “irregular” or “inefficient” operations. 

Like Justice Souter, Henige stands with those “who refuse to avert their eyes and shut their mouths.” He 

will continue to do so until the faculty are permitted to openly discuss the “irregular” and “inefficient” 

operations of the Department of Art and Design, the College of Arts and Communication, and the 

University of Wisconsin-Whitewater, and steps mutually agreed upon by a majority of the faculty are 

taken to make those operations “regular” and “efficient”.  

As for the University’s response to Henige’s stance, there could not be a clearer example of First 

Amendment retaliation. 

Closing Thoughts 
In the closing statements of their exceptions brief, UW Counsel encouraged the Regents to put 

themselves in the shoes of the faculty. Henige would like the Regents to put themselves in the shoes of 

the students. 

*** 

Imagine arriving at UWW with the aspirations of being an art history major, and being told that you will 

be able to complete that degree in four years and 120 credits. You progress along accordingly, taking the 

courses that are offered when they are offered. But then you’re in a course that is supposed to involve 

face-to-face instruction three days a week, but because the professor lives in Milwaukee, classes are 

routinely cancelled on Fridays. Your other class is on the other side of campus for some reason and the 

projector in that room distorts every work of art. You go on field trips to Chicago but for some reason 

there is no faculty chaperone on the bus. This makes you uneasy. 

Then, somewhere along in your junior year, you start to realize that you’ve already taken all the courses 

that are being offered in the next semester, and the courses you will need to graduate aren’t being 
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offered, and there’s no way to find out when they will be offered. You mention this to a trusted 

professor, who takes your concerns to the administration. Nothing is done. This continues through your 

first senior year, you continue to report this to your advisor, the same trusted professor you reported 

this to before, and they again convey that information to the administration. Nothing is done. Suddenly 

you realize that there is no chance whatsoever that you can graduate in the four years the UWW 

promised. In fact, there’s no way to even know when you will be able to graduate because no one will 

tell you when the courses you need will even be offered. By the time you do graduate, after two more 

years of course conflicts and lack of course options it’s now been six years and you’ve taken 20 credits 

more than they say it should have taken you. You’ve been forced to take out extra student loans, and 

because they require you to be a full-time student, you end up in your last semester taking three 

courses you don’t need in order to secure the financial aid to take that one last course you do need to 

graduate, the one that hasn’t been offered for three years. 

You check with your peers only to find out that every one of them has had the same problems, every 

one of them has reported them to an administrator or faculty member, and in every case, nothing was 

done. As it turns out, you are not the exceptional case, it’s been the average case for the last 25 

graduates in art history over the last 24 years.  

That means that half of those people had an even worse experience than you did.  

*** 

Imagine arriving at UWW with the aspirations of being an artist, so you choose to pursue the Bachelor of 

Fine Arts program in studio art, and you are told that you will be able to complete that degree in four 

years – maybe four and a half – and 125 credits. You take all of the introductory courses but life 

circumstances made it a rough go. Because your GPA in those introductory courses is not that great, you 

are required to participate in the Post-Foundations Portfolio Review in order to remain in the program 

and continue your dream. You check the Undergraduate Catalog to see what that review will be like, and 

the Department sends you identical information. Then you show up at the Review and you notice that 

your name is boldly posted on the door of the room, advertising to everyone that you may not have 

been such a good student so far. Then you find that the Review is being handled completely differently 

from what you were told. Fortunately, you manage to pass the review and can move on. But what if you 

hadn’t and you were cut from the program? Would that have been fair? Would you sue the University? 

You take more art courses. The next milestone is the BFA Entry Review, which you think you are ready to 

take but your instructors advise against it: “You’re not ready”. So you wait until they tell you that you 

are ready. More courses, more credits, more tuition. Finally you participate in the BFA Entry Review but 

you do not pass: “You’re not ready”. So you take it again the next semester. More courses, more credits, 

more tuition. You pass. The next milestone is the BFA Junior Review, the last significant review before 

you can put on your Senior Show and graduate. Semester after semester you ask for advice on whether 

you are ready to participate in that Review. Junior Year. “You’re not ready”. Senior year. “You’re not 

ready.” More courses, more credits, more tuition. 

Eventually you are permitted to participate in the “Junior” Review, in the second semester of your 

Senior year. Even if you pass, you still have to generate an entirely new body of work for your Senior 

Show. “You’re not ready.” As it turns out, only two of the last 33 BFA students has been deemed “ready” 

to pass their “Junior Review” in their Junior year. More courses, more credits, more tuition. You finally 
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pass on your second attempt, and you think you’re ready to prepare your Senior Show. “You’re not 

ready.” 

Finally, you are given permission to participate in the Senior Show and graduate from the program, after 

six years of study and nearly 155 credits, two years and 30 credits more that the Department promised 

when you entered the program. Well, maybe you’re just an exception. You’re not. You’re the rule. The 

average. Half of your peers have had an even more costly experience than you have, in terms of both 

time and money. 

Most of this is because you couldn’t participate in or pass the reviews because “you’re not ready”. Why 

weren’t you ready? Why weren’t all of your peers ready? Why is it that only two of the last 33 students 

were “ready”? Are you all just bad students or is something else at work? Who is it that was responsible 

for preparing you to be “ready”? 

*** 

Now, Henige asks that the Regents put themselves in his shoes.  

You have watched these students, advised them. You are the trusted professor that the students have 

talked to about these experiences. You raised these issues with the Department Chairs who refused to 

discuss them. You took your concerns to the Dean, who responded that “the chair can do whatever they 

want as long as it’s not illegal, immoral or unethical,” and then accused you twice of “sexual 

harassment” because the people whose conduct and decisions you were criticizing happened to be 

women. You took it to the Provost who did nothing. You took it to the Chancellor who did nothing. You 

even took it to the UW-System President, who did nothing. 

But now you are on the radar – a “disgruntled” faculty member with a “gender bias”. Students 

continued to complain. You continued to challenge your colleagues to step up and do what was 

necessary to improve the student experience. This was called an “attack” and you were suspended 

without pay for three days. Nothing changed for the students.  

You persisted with your colleagues. It was clear that the art history program, your own program, had 

not, would not, and could not ever serve the students in the manner the UWW promised it would, and 

that your colleagues would do nothing to ensure that it did. So you proposed to eliminate your own 

program, one that graduated one student per year for a quarter century and served them so poorly that 

on average it would cost students 50% more than the UWW said it would in both time and money. For 

having the audacity to suggest that a program so damaging should be eliminated, and for providing your 

rationale for doing so, you were suspended for a month without pay following proceedings that violated 

the Faculty Personnel Rules in almost every conceivable way.  

The damage to the students in both the art history and studio art programs continued. The students 

continued to report these issues to you. You continued to report them to the administration. Nothing 

was done. Finally you determined to have these discussions, again in the appropriate forum – a 

department meeting of your colleagues. You requested that a dozen items be put on the agenda in 

order to discuss these issues and try to come to some solutions. As a result, that Friday meeting was for 

all practical purposes cancelled. At 1:05 am on a Saturday morning, two days after you made your 

request, county sheriff’s deputies pounded on the door of your home and served you with a restraining 

order filed by the Department Chair.  
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Students got wind of this, and because a restraining order had been filed by a female department chair 

against you, a male in the department, a rumor circulated that the chair had been raped and that the 

restraining order demonstrated that you had done it. That department chair later spoke about that 

rumor at an open meeting of the department, and about how she perceived that it had damaged her. 

As it turns out that restraining order contained nothing that was not University business, complaining 

that your persistence in raising important and legitimate issues on behalf of the students constituted 

“harassment”, and even claiming under oath that five-year-old department meeting minutes constituted 

a “menacing document”. The court disagreed, entirely, and dismissed the petition, entirely. 

The damage done to your reputation is now irreversible. Because of the terms of the restraining order, 

you had to remove yourself from your office and classrooms or risk arrest. The Dean tried to mitigate 

the damage (and minimize the administration’s obvious role in it) by offering to speak to the faculty in a 

department meeting about the circumstances of your absence. He then lied to the faculty about that 

absence, saying you were “removed” from the Department for disciplinary reasons. When the Dean 

found out that the meeting had been recorded, and that he had been caught in his lies, he initiated a 

witch-hunt for the person who legally recorded that meeting, and sought every means to discipline both 

the recorder, and you, for allegedly “colluding” with the recorder to engage in that entirely legal activity. 

Meanwhile, despite the fact that the courts had ruled against the Department Chair relative to the 

restraining order, that same Department Chair filed an internal complaint against you based on the 

same criteria, and using the same exhibits – that your communication of student concerns was 

“menacing” and “harassing”. You were threatened with the loss of a semester’s pay, and attempted to 

negotiate suspension of that penalty. The Chancellor and the Dean considered doing so, but only on the 

conditions that you would issue an apology to the faculty, the language of which the Dean later changed 

before distributing it to them and representing it to them as yours, that you divulge the name of the 

individual who recorded that meeting, and that the administration would have sole discretion in 

determining whether you had violated the agreement, and if they determined such, you had no right to 

appeal. You refused. You were suspended for a semester without pay following proceedings that 

violated the Faculty Personnel Rules in almost every conceivable way. Because the courts had already 

said your conduct wasn’t “harassment”, the panel determined that it was “uncivil” instead, another 

term for which there is conveniently no definition whatsoever on campus. 

Finally, after listening to your colleagues routinely digress from the business at hand to discuss their 

grievances against you in open and public department meetings, you had had enough. You sent an email 

to all of the faculty, apprising them of their legal rights and rebutting the comments that were being 

made about you at these open meetings. Your statements were entirely factual, and no one has ever 

demonstrated otherwise. As a result of your communication, the Dean determined to issue the formal 

complaint against you, and now you find yourself faced with dismissal. 

*** 

Henige’s persistence has arisen from the fact that the individuals whose conduct has been criticized, the 

University administration who has actively attempted to shield those individuals from that criticism, in 

every conceivable way, including in ways that are facially contrary to the clear language of the statutes, 

and a series of hearing panels who have not in any way followed any of the rules for those hearings, 

none of these have either demanded any proof or provided any in support for their conclusions. No one 
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in the Employee Assistance Program, no one outside of the UWW, no one in a dozen other academic 

institutions across the US and the world, all of whom have read the documentation and all of Henige’s 

communications, has been able to find any fault in Henige’s actions. Those criticized, and those 

protecting the interests of those criticized, say it’s “harassment” and “intimidation”. The rest of the 

academic community disagrees. The courts have disagreed. 

UW Counsel, in their exceptions brief, stated: 

“No one should feel that by disagreeing with a colleague or failing to support that colleague’s 

ideas, you become the antagonist in a narrative published to your colleagues in which you are 

falsely accused of illegal acts, lying, and incompetence.” (emphasis added) 

This statement is entirely false, UW Counsel knows it is false, and all the Regents need do is check the 

record to see that it is false. UW Counsel is hoping they will not bother to do so. Such a statement more 

accurately describes Henige’s circumstances than those of the complainants. 

There has been no opportunity to “disagree” or “support” because no one has ever been permitted to 

discuss these matters. They were punished when they tried. Rules were created out of thin air to 

prevent any such discussion, and discussion as to whether those rules should even be adopted by the 

Department was suppressed. Henige has been made the antagonist in this narrative, for having the 

audacity to raise legitimate concerns on behalf of the students, concerns the students themselves 

brought to Henige in the first place.  

If UW Counsel believes Henige’s accusations of “illegal acts, lying, and incompetence” are false, then 

they should have been able to prove that at the Hearing. Instead they offered no proof at all.  

There is no mention in their exceptions brief of the precedent they themselves presented at the Hearing 

allegedly “proving” that the administration can legally bar Henige from Department meetings, Badke v 

Greendale Village Board, because it is a ridiculous and irrelevant citation that actually proves that the 

acts of the administration have been illegal. 

There is also no mention in their exceptions brief of the “Employee Privacy Records Statute”, cited twice 

by UW Counsel at the Hearing as a demonstration that their clients had done nothing wrong. As this 

current brief was being written, UW Counsel clarified: 

“To the best of my recollection, I was referring to Wis. Stat. s. 103.13.” 

UW Counsel did not refer to these statutes generically, they used the exact same phrase twice - 

“Employee Privacy Records Statute” - as though it were an actual entity. There is no such entity. 

Anywhere. Representing it as such before the hearing panel was intentionally misleading. Counsel could 

have asked “are you familiar with Wisconsin Statute 103.13 concerning ‘records open to employees’?”.  

In fact, this citation, like Badke, has nothing to do with the matter at hand. It concerns the release of an 

employee’s own records to that employee or their representative. The issue at hand is whether, through 

an open records request, anyone can get access to the records regarding completed disciplinary actions, 

which is what the faculty were trying to do. The answer to that is clearly “Yes”. Henige obtained a 

colleague’s letter of reprimand by making such an open records request, proving that it is possible to do 

so. 
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In both the Badke and the “Employee Privacy Records Statute” examples, UW Counsel “knowingly 

advanced a claim or defense that is unwarranted under existing law”, and in the latter case they 

“knowingly advanced a factual position for which there was no basis.” UW Counsel have made multiple 

false statements of fact or law to the tribunal and have failed to correct false statements of material fact 

or law previously made to the tribunal. 

Henige’s formal grievances proving “lying” on the part of his colleagues, in writing, were quashed by the 

administration and never investigated or acted upon. The Regents can read this for themselves. [13-

SixthComplaint/91.pdf] The legal release of the contents of those grievances to the public led to yet 

another complaint of harassment filed by those implicated in those grievances. Those complaints were 

dismissed by the Chancellor, not because they were completely unsubstantiated and unfounded, which 

they were, and not because the release of the contents of the grievances was entirely legal, which it 

was, but solely because the complaints were “untimely”. No one at UWW will deal directly with the 

reality of the situation, or take any responsibility for it, because the removal of a single whistle-blower 

seems so much simpler than the removal of numerous individuals who are either incompetent or 

corrupt, or both. And now the administration has painted itself into a corner by backing those 

individuals repeatedly in spite of the documented facts, and at the expense of the “efficiency of the 

public service”.  

So those who have been successful in prosecuting legal conduct will continue to try to do so as long as 

that legal conduct exposes their misconduct, or until the courts determine otherwise. Henige stands by 

every one of his claims because those claims are true. No one has proven otherwise. UW Counsel 

doesn’t want you to notice that. Henige does. 

The “incompetence” of the administration is demonstrated by those 58 recent graduates who spent an 

average of 50% more than they should have in both time and money plodding through two programs 

that had no hope of serving them properly. These 58 students are not exceptions, they constitute all of 

the recent graduates in those programs. All of them.  

The administration has declined to address this. The Hearing Panel did not consider this a “persuasive” 

reason why a faculty member might take issue with how things are being done. Henige argues that it is 

in the interests of the Regents to take the issue of one of its campuses deliberately defrauding its 

students seriously. Very seriously. It’s time the Regents stepped in and did their share of the governance 

on behalf of all the future students who stand to be defrauded by the UWW and the Department of Art 

and Design, before all of the past students who have already been defrauded file suit. Both the UWW 

and the Department have had ample notice that there are real problems, and ample opportunity to 

address those problems. They have done nothing. 

 

 

Chris Henige 


