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Dr. Henige's forty-five page, single-spaced Position Statement to the Board of Regents

regarding the above-referenced matter does nothing to alter the conclusion that his conduct

constitutes just cause and warrants dismissal. Once again, Dr. Henige attempts to deflect the

focus away from his own wrongdoing by hurling accusations against university administrators

and colleagues—including allegations of illegal actions—while at the same time, attempting to

dress up his own actions in the lofly robes of "academic fi-eedom" and concern for students. This

is a tactic he has used repeatedly throughout these, and prior, proceedings; but no one—not the

administration, not his colleagues, not three different bodies of his faculty peers, not the Board-

has been fooled by this slight-of-hand. The University of Wisconsin-Whitewater and the

Chancellor firmly believe that the Board will also now not be deceived and will find—as the great

weight of the evidence demonstrates—that Dr. Henige's misconduct warrants dismissal.

Dr. Henige's Conduct is Not Protected by Academic Freedom

As evidenced in Dr. Henige's Position Statement and at the hearing on the dismissal

charge. Dr. Henige has never denied that he authored and disseminated communications

containing disparaging comments and intimidating accusations against his colleagues; instead, he

has attempted to defend those actions as protected activity under the notion of academic
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freedom. Academic freedom, however, as articulated by the American Association of University

Professors and the courts, is tied to a faculty member's expressive activities related to a faculty

member's teaching and academic scholarship and research, and is thus tied to the notion of a

faculty member speaking on matters within their discipline and expertise {see, e.g., 1940

Statement of Principles on Academic Freedom and Tenure); it does not insulate a faculty

member from discipline when that person's speech is in fact a series of personal attacks against

colleagues. Likewise, the protections of academic freedom are not intended to be used as cover

for including such attacks in a document purportedly about academic matters. To hold otherwise

would be to permit harassment and bullying to occur so long as the perpetrator mentioned a

subject related to an academic matter in the same document. It would distort and demean the

cherished principle of academic freedom.

There is irony here as well. To the extent that Dr. Henige attempts to argue that his

communications are protected because he is commenting on matters at the heart of the academic

enterprise. Dr. Henige's actions, under the holding of the United States Supreme Court in

Garcetti v. Ceballos, (547 U.S. 410 (2006)), are subject to administrative action. In that case, the

Court held that "when public employees make statements pursuant to their official duties, the

employees are not speaking as citizens or First Amendment purposes, and the Constitution does

not insulate their communications from employer discipline." {Id, at 421.) That case

underscores the authority of a public employer to regulate speech to promote the effectiveness

and efficiency of the governmental workplace. Based on his repeated wrongdoings. Dr.

Henige's dismissal should be upheld.

Dr. Henige's Allegations Concerning the Wisconsin Open Meetings Law are Not Pronerlv
Before the Board: There is No Evidence of Open Meetings Law Violations



In his response, Dr. Henige has made allegations concerning violations of the Wisconsin

Open Meetings law. The University denies that it has violated the Open Meetings law and

intends to vigorously defend itself respecting any formal complaints of such violations in the

appropriate forum and under the appropriate procedures provided for in the Open Meetings law.

Moreover, Dr. Henige's allegations of open meetings law violations are irrelevant to the matters

presently before the Board. Dr. Henige complains that he has been wrongfully instructed not to

attend meetings of the Department but this has nothing to do with the reasons supporting the

charge for dismissal— which is his own misconduct—and which in part necessitated his

separation from the Department, including from such meetings.^

Dr. Henige has had Sufficient Process and the Dismissal Process has been Full and Fair

In his Position Statement, Dr. Henige raises a number of issues in an effort to suggest that

the dismissal process has not been fair. The record demonstrates that contrary to his assertions.

Dr. Henige has had appropriate, sufficient, and fair process and his assertions are without merit.

Thus, the University will not address each such allegation but rather will only provide some

additional information concerning some of the claims.

1. No Violation Regarding the Standing Committee

As was previously argued before the Hearing Panel prior to hearing on behalf of the

Chancellor, Dr. Henige's argument that the Faculty Appeals, Grievances, and Disciplinary

' Not attending department meetings was also at Dr. Henige's request. As previously noted, in a letter to Dr. Henige
of July 13,2016, Chancellor Kopper, set forth the expectations for Dr. Henige following his return from his
semester-long suspension that prior spring. That letter stated, in relevant part, "In addition, and also at your request,
you will not have any on campus responsibilities. Your teaching has been adjusted to reflect this request." (Ex. U-
020).



Hearing Committee does not constitute a "standing committee" under UWS 4.03, Wis. Admin.

Code, is flawed. That section of the Administrative Code states that "[t]he faculty of each

institution shall provide a standing committee charged with hearing dismissal cases and making

the recommendations under this chapter." There is nothing in this or other related sections to

suggest that the designation of the Hearing Panel, which ultimately heard the case as the

"standing committee" to satisfy the requirement under UWS 4.03, is problematic. Note too, that

the administrative code uses the term "standing faculty committee" in UWS 4.03 and "hearing

committee" thereafter, recognizing a potential distinction between the two, including that one

could be a subset of the other.

2. Dr. Henige had the Opportunity to Call, Present, and Cross-Examine Witnesses

Due to the Chancellor's directive regarding communication with members of the

Department of Art and Design, the Hearing Committee arranged for Dr. Henige to work with the

Secretary of the Faculty concerning contacting potential university witnesses for the Dismissal

Hearing. To the best of the University's knowledge. Dr. Henige sent out invitations to a number

of witnesses inviting them to appear on his behalf at the hearing. Dr. Henige submitted a list

identifying 39 potential witnesses who would testify at hearing as part of his presentation. It was

Dr. Henige's responsibility to ensure that any witness testifying as part of his case would appear

at the hearing. When it came time to make his presentation during the hearing, Dr. Henige asked

whether anyone in the audience (Dr. Henige had requested that the hearing be held in open

session) wished to testify; no one accepted his invitation and Dr. Henige proceeded on his own.

Relatedly, the Hearing Committee permitted the University to submit statements from Dr.

Messer and Dr. Melton in lieu of making appearances at the hearing. Dr. Melton did originally

intend to present telephone testimony but, as reported by her personal attorney, was unable to do



so due to health reasons and instead submitted a written statement. Certainly, it is true that

written statements cannot be subjected to cross-examination; likewise, a witness submitting a

statement is also not present to respond to or rebut claims made about that witness and their

statement. These are the known challenges associated with witness statements. In the end, this

point is moot due to the fact that Dr. Henige did not object procedurally to the Hearing Panel's

statements by the Heeuing Committee at the time. (Attachment A.)

3. Other Claims

Dr. Henige's other claims—including those involving hearsay, perjury, and collusion—are

completely without merit. As Dr. Henige acknowledges, the Hearing Panel has broad authority

to admit evidence, and Chapter UWS 4 of the Wisconsin Administrative Code explicitly

provides that the hearing committee is not boimd by common law or statutory rules of evidence.

(Chpt. UWS 4.06(1 )(e), Wis. Admin. Code). In this way, too, any claims of "perjury" are

misplaced given the broad evidentiary guidelines. Nor does Chapter UWS 4 require that

witnesses be sworn in prior to testifying, and the perjury statute cited by Dr. Henige—§ 946.31,

Wis. Stats.—does not apply to this type of proceeding.

Dr. Henige's claim of collusion between the Hearing Panel and the University

administration in cormection with the timing of the issuance of the Hearing Panel's

Recommendations is absurd on its face. It is only worth noting as illustrative of the lengths to

which Dr. Henige will go to deflect attention away from his own wrongdoing.

Dr. Henige has Not Denied the Underlving Allegations of Misconduct and the Evidence

Supports the Allegations

As emphasized in the Chancellor's Brief, and as reflected in the record, there is abundant

evidence demonstrating that over the past three years. Dr. Henige has disseminated unsolicited



communications laced with personal attacks on his colleagues. These communications

denigrated his colleagues and their work and accused them of wrongdoing, including engaging in

illegal activity, and intimidated them by making direct and implied threats of legal action. The

negative impact has been experienced by his colleagues, and that experience has been confirmed

by the findings of three separate faculty hearing panels and two different chancellors.

Dr. Henige himself has admitted to sending the unsolicited communications and has

acknowledged their negative impact. These facts are in no way diminished or excused by Dr.

Henige's attempts to minimize his attacks. He does so by claiming that only six faculty

members have been impacted by his actions, that none of his communications contain epithets or

expletives, and that his speech is protected (see above). Even if Dr. Henige's misconduct had

negatively impacted only one other individual in the Department, that would still be one too

many, and would require action from the Chancellor to ensure that the academic and working

environment is safe and productive for all members of the university community.

Conclusion

The foregoing further demonstrates that the University has just cause to dismiss Dr.

Henige. The University renews its request that the Board dismiss Dr. Henige from his tenured

faculty position at the University of Wisconsin-Whitewater.

Respectfully submitted.

Anne E. Bilder

Senior System Legal Counsel
Attachment

cc: Chris Henige
Beverly A. Kopper, Chancellor


