
Clarification of the Complaint by Chris Henige Against Attorneys Matthew Lind and Anne Bilder 

 

Finding of Facts 

On September 8, 2017, attorneys Matthew Lind and Anne Bilder, both of UW-System Office of General 

Counsel, represented Chancellor Beverly Kopper in a hearing regarding Chris Henige’s potential dismissal 

from the University of Wisconsin-Whitewater for cause under Wis. Stat. UWS 4. Henige was not 

represented by counsel. 

Henige had been accused of insubordination for allegedly violating a directive issued by Kopper which 

included among other directives the provision that Henige would not attend meetings of the 

department of which he was a member, and that if he violated any of the directives he may be subject 

to disciplinary action up to and including dismissal. Following the issuance of this directive, Henige made 

several requests of Kopper and her agents, Provost Susan Elrod and particularly Interim Dean Robert 

Mertens, asking for clarification on how they believed Henige could be legally excluded from any 

meetings of a government body under Wis. Stat. 19.89, particularly meetings of a government body of 

which he was a member. That statute states explicitly that “no duly elected or appointed member of a 

government body may be excluded from any meeting of such body.” There are no exceptions. Neither 

Mertens, nor Elrod, nor Kopper, provided any explanations of their directive relative to the law. Henige 

relied on the statute in his defense that he was not insubordinate, because he could not be required to 

be subordinate to a directive that violated his legal rights under the law. 

During the proceedings on September 8, Lind and Bilder raised the possibility that they had a defense 

against Henige’s position, and that their clients had not acted illegally. When challenged by Henige to 

state that defense, Lind and Bilder responded that they would be reserving that defense until their 

closing arguments. 

In those closing arguments Lind stated: 

“Dr. Henige has made a lot of allegations today about the open meetings law. The University 

took those allegations very seriously. The University reviewed those allegations. The University 

went so far as to research the issues regarding these cases, and conclude based on particularly 

the case of Badke versus Village Board of Village of Greendale, that there are indeed 

circumstances which trump the right of people to attend open meetings. In that case, it was 

something as simple as the space available, in the Village of Badke…Badke versus Village of 

Greendale, the village’s facilities just weren’t able to accommodate…they didn’t have a room 

space that was able to accommodate and people who weren’t able to attend the meeting, were 

unable to attend the meeting. That was found to be a policy justification to overcome some of 

these open meetings concerns.” 

After the hearing, on September 10, 2017, because Henige did not catch the citation presented by Lind 

and Bilder at the Hearing, Henige requested that citation, first from Elizabeth Olson, chair of the hearing 

panel, who then forwarded Henige’s request to Lind. On September 11, 2017, Lind replied with “The 

citation I mentioned was Badke v. Vill. Bd. of Village of Greendale, 173 Wis. 2d 553 (1993).” Eight 

minutes later, after a cursory review of the case online, Henige replied to Lind, Olson, Bilder and Kopper 



“Is that the one that states that the “government body…may not systematically exclude or arbitrarily 

refuse admittance to any individual”? That one?” There was no response. 

Argument 

Lind’s language, transcribed above verbatim, does not suggest any measure of confidence in his 

argument, and during Lind’s statements Bilder was visibly uncomfortable, repositioning herself 

repeatedly in her chair.  

Assuming both Lind and Bilder read the decision in Badke, they were fully aware of the fact that the 

issues raised in Badke had nothing to do with the issue at hand. Badke dealt specifically with whether or 

not spectators could be excluded from a public meeting, and determined that they may be if the facility 

was insufficiently large to hold them. There was never any question that Henige was refused admittance 

due to an insufficiently large meeting space. The issue in the instant case was whether Henige, as a 

member of the body that was meeting (and not just an observer), could legally be excluded. Moreover, 

the language in Badke is clear, as cited above and in the notes following Wis. Stat. 19.81: “No person 

may be systematically excluded or arbitrarily refused admittance”, citing Badke.  

By citing their precedent only during the closing arguments, Lind and Bilder were not obliged to enter 

any documentation of the Badke case into the record, nor to defend their assertions at the hearing. 

They presented Badke as if it were a legitimate and relevant precedent, despite the fact that they were 

fully aware that it was not. They did so in their closing arguments so that Henige could not effectively 

challenge it, and so that the hearing panel, who were not attorneys, might be swayed by such a 

precedent. 

Ethical Violations Claimed 

SCR 20:3.1 – Meritorious claims and contentions 

The rules governing lawyer ethics in Wisconsin are clear: “In representing a client, a lawyer shall not: (1) 

knowingly advance a claim or defense that is unwarranted under existing law, except that the lawyer 

may advance such claim or defense if it can be supported by good faith argument for an extension, 

modification or reversal of existing law”. No reasonable argument can be made that Badke is even 

relevant to the issue at hand, and no reasonable argument can be made that Lind and Bilder were 

attempting through their assertion to extend, modify, or reverse existing law. They made no argument 

to do any of these things. They simply cited the case as though it were somehow relevant before a 

tribunal that could not have known better. 

Their citation is best seen as grasping at straws, a last-ditch effort to undermine Henige’s legitimate 

claims that the law should mean what it very clearly says, and as such Lind and Bilder violated the rule 

that “In representing a client, a lawyer shall not: …(2) knowingly advance a factual position unless there 

is a basis for doing so that is not frivolous”, and “(3)…assert a position…on behalf of the client when the 

lawyer knows or when it is obvious that such an action would serve merely to harass or maliciously 

injure another.” At the hearing in the instant case, Henige was facing dismissal from his employment. 

Lind and Bilder clearly abused legal procedure, and it is also clear that they did not “inform themselves 

about the facts of their clients’ cases and the applicable law and determine that they can make good 

faith arguments in support of their clients’ positions.” It is also clear that “the action is frivolous, 



however, if the lawyer is unable either to make a good faith argument on the merits of the action taken 

or to support the action taken by a good faith argument for an extension, modification or reversal of 

existing law.” 

Proof of the fact that Lind and Bilder had no intention of pursuing their line of reasoning is that 

subsequent to Henige’s email pointing out the flaws in Badke, neither Lind nor Bilder, or subsequently 

the Board of Regents, cited Badke in any subsequent decisions, and in fact, in their Decision and Order 

issued February 12, 2018, the Board of Regents changed their defense by now claiming, for the first 

time, that “once Henige was removed from his service duties, he was no longer a ‘duly appointed 

member’ of the Department for purposes of attending department meetings,” but then admitted that 

“even if UW-Whitewater is incorrect on this point, the appropriate remedy is for Henige to pursue 

enforcement action pursuant to Wis. Stat. 19.97…”. 

Regarding the standard for finding a violation of these ethics rules, there can be no question that Lind 

and Bilder knew their claim was unwarranted, and after attempting to unduly influence a tribunal 

through their citation, they dropped it. Lind and Bilder clearly failed to sufficiently “inquire into the 

merits of the action.” 

SCR 20:3.3 – Candor toward the tribunal 

The actions of Lind and Bilder also violate rules regarding candor toward the tribunal: “A lawyer shall not 

knowingly: (1) make a false statement of fact or law to a tribunal or fail to correct a false statement of 

material fact or law previously made to the tribunal by the lawyer.” There is no evidence that either Lind 

or Bilder sought to correct their statements or modify their position to the tribunal. Again, citing from 

the Annotations of SCR 20, “legal argument based on a knowingly false representation of law constitutes 

dishonesty toward the tribunal.” It could not be more clear. 

SCR 20:3.4 – Fairness to opposing party and counsel 

The actions of Lind and Bilder also violate rules regarding fairness to opposing party and counsel: “A 

lawyer shall not:…(e) in trial, allude to any matter that the lawyer does not reasonably believe is 

relevant or that will not be supported by admissible evidence…”. 

Conclusions 

There is no question that both Lind and Bilder engaged in the presentation of a knowingly unwarranted 

defense before a tribunal that could not know better, and that their intent was to undermine Henige’s 

legitimate claims relative to the statutes. The fact that they chose not to cross-examine Henige on his 

defense when he presented it, and instead chose to cite an unrelated and irrelevant precedent in case 

law only during their closing arguments is indicative of their intent. It cannot be the case that attorneys 

may deliberately mislead tribunals, especially in cases where a deprivation of liberty (i.e. property) may 

be involved. 


